
TOWN OF ESTANCIA PERSONNEL ORDINANCE

ORDINANCE NO. 2017-03

Adopted on December 4, 2017; recodification of the 2009 Personnel Ordinance, with amendments to Section 7.7 DRUG AND ALCOHOL FREE POLICY thereto included herein, effective December 18, 2017 and amendments to Section 12.6 TOWN VEHICLES, thereto included herein, effective November 5, 2018 and amendments to Section 8.2 NORMAL WORK HOURS AND LUNCH PERIODS, thereto included herein, effective June 17, 2019
and amendments to Section 8.7 PERSONAL SAFETY EQUIPMENT AND REQUIRED UNIFORMS, thereto included herein, effective October 21, 2019
and amendments to Section 12.6 TOWN VEHICLES, thereto included herein, effective September 13, 2020 and amendments to Section 4.4 D., 4.4 F., and 4.4 J., thereto included herein, effective June 21,2021and amendments to 9.4H. Annual Vacation leave with Pay effective October 5, 2021 and amendments to 9.5 5 Sick Leave effective August 15, 2022and amendments to 9.3 Holidays effective October 13, 2022 and amendments to 8.7 Personal Safety Equipment and Required Uniforms effective February 20, 2024
SECTION 1.  GENERAL PROVISIONS

1.1 ADOPTION.  Upon adoption by the Board of Trustees, the ordinance re-codified at this chapter hereafter shall constitute and be referred to as the official “Personnel Ordinance” of the Town of Estancia.  

1.2 PRIOR RULES. Any personnel policy or ordinance in effect prior to enactment of this ordinance and all amendments hereto, including any provisions of the Estancia Police Department Standard Operating Procedures Ordinance, which may conflict with this ordinance are hereby superseded by this ordinance.

1.3 AMENDMENT OF ORDINANCE.  There shall be no resolution or other action of the Board of Trustees or other Town officials which is inconsistent with this ordinance, except by amendment of this ordinance as required by law.  The Board of Trustees reserves the right to amend this personnel ordinance at its discretion.

1.4 PURPOSE AND SCOPE.  These policies and procedures are prescribed for the purpose of providing a personnel system, which promotes efficiency in the conduct of public business and assures fair and impartial treatment of all applicants for employment and all employees of the Town.  The personnel ordinance further establishes the formal grievance procedure available to classified employees to hear grievances with respect to suspensions, demotions and dismissals, and provides the method by which formal grievances are decided.  

The provisions of this personnel ordinance do not apply to any individuals on professional services contracts.  The provisions of this personnel ordinance apply to all other Town employees, except that the provisions governing merit, discipline for cause, and the grievance of disciplinary actions do not apply to unclassified employees, elected officials or volunteers. 

Definite rules and regulations cannot be readily formulated for every possible problem and situation.  This ordinance serves as a general basis and guide for the proper, efficient, and effective administration of personnel matters for the Town of Estancia.

1.5 MERIT PRINCIPLES.  The Town of Estancia adopts the following merit standards which shall govern in all personnel practices:


A. Recruiting, selecting and advancing employees will be on the basis of their relative ability, knowledge, skill, training and effort.


B.  Employees will be retained on the basis of adequacy of their performance; provisions will be made for correcting inadequate performance and terminating employees whose inadequate performance or physical limitations, or failure to pass drug and alcohol tests cannot be corrected or are deemed serious enough to constitute a basis for dismissal.
1.6 EQUAL EMPLOYMENT OPPORTUNITY POLICY.  The Town provides equal employment opportunity to all qualified employees. No employee of the Town or prospective employee will be discriminated against on the basis of race, age, religion, color, national origin, ancestry, sex or mental disability or serious medical condition, or veteran status in consideration for employment, duration of employment, training, transfer, salary, benefits, and other terms and conditions of employment.  It is the objective of the Town to comply with the requirements of equal employment opportunity as set forth in federal and state laws and to comply with applicable presidential executive orders.

1.7 DEPARTMENT REGULATIONS.  Additional personnel regulations not in conflict with these policies and procedures may be implemented by Department Heads to meet specific needs of the department’s area of responsibility, but those regulations must first be reviewed with the Mayor, and then submitted to the Board of Trustees for approval, and filed with the office of the Town Clerk.

1.8 PRONOUNS.  All pronouns used in this personnel ordinance shall include the masculine and feminine, and shall include the singular and plural, and the context of this personnel ordinance shall be read accordingly.

1.9 EMPLOYEE ACKNOWLEDGMENT.   Each classified and unclassified employee of the Town of Estancia must read and acknowledge this personnel ordinance.  A copy of the signed and dated acknowledgment will be placed in the employee’s personnel file.  Refusal to sign the acknowledgment may constitute grounds for discipline.

SECTION 2. DEFINITIONS

2.1 ADMINISTRATIVE LEAVE WITH PAY.  Leave with pay granted or ordered at the Mayor’s discretion for good cause. (See Sections 9.8 and 9.9.)

2.2 ANNIVERSARY DATE.  A day twelve (12) months from an employee’s date of hire.
2.3 ANNUAL LEAVE.  Leave with pay granted to a classified or qualified appointed employee after accrual at a specific rate as described herein in Section 9.4.

2.4 APPEAL.  Written request including reference to the employee’s desire to appeal a decision of  a formal grievance at a further stage in the grievance procedure. (See Section 11.)

2.5 APPLICANT.  A person who has made formal application on an official town personnel application form for a bonafide job opening for the Town or as a volunteer.

2.6  APPOINTED EMPLOYEE.  An unclassified at-will employee.  Appointed employees include the Town Clerk, the Police Chief, the Fire Chief, and the director of any Town department hereinafter created and so designated by the Board of Trustees.  Appointed employees may be terminated with or without cause by the Mayor with the approval of the Board of Trustees.  They serve at the pleasure of the Mayor with the approval of the Board of Trustees.  Appointed employees may not grieve any discipline measures directed toward them, except as noted in NMSA 1978, Sec. 3-11-5, with respect to elections.

2.7  CLASSIFIED EMPLOYEE.   A full or part-time employee who is hired to fill a classified position and has completed the probationary period.  Classified employees can only be disciplined for cause and are entitled to all the rights and benefits of the Town of Estancia Personnel Ordinance. (See also, Section 3.1)

2.8  CLASSIFIED POSITION.  A classified position is one whose employees are subject to the Town of Estancia’s merit and grievance procedures with regard to employment, pay and discipline, once the employee filling the position has completed probation.

2.9  COMPENSATORY TIME.  Those hours granted in lieu of overtime pay to a Fair Labor Standards Act (FLSA) nonexempt employee as defined by the FLSA, on the basis of one and one-half (1 ½) hours of compensatory time for each hour of overtime actually worked in excess of forty (40) hours in one work week. (See also, Section 8.3)

2.10  DEMOTION.  A personnel action which reduces the employee’s responsibilities and pay.  Demotions may be voluntary or may be the result of disciplinary actions. (See also, Section  10.2 (E)) Demotions may be applied to classified and unclassified employees.
2.11 DEPARTMENT HEAD.   An appointee of the Mayor with the approval of the Board of Trustees who has the responsibility for supervising and administering a department of town government. Department Heads are unclassified employees, unless the Board of Trustees approves of categorizing them as “classified” employees.
2.12 DISMISSAL.  An action by the Mayor with the approval of the Board of Trustees, which involuntarily terminates an individual’s employment with the Town. (See also, Section 10.2(F))

2.13 DUE PROCESS.  The right granted to a full-time or part-time classified employee who has completed the probationary period to a pre- and post-disciplinary hearing, for actions of suspension, demotion, or dismissal, and for transfers of classified employees where the probationary period is not waived.  Employees who are disciplined with either a verbal warning or a written reprimand are entitled to the informal grievance process, but not to the formal grievance hearing process.

2.14 ELECTED OFFICIAL.  An individual elected by popular vote or appointed to fill vacancies in elective office (i.e., Board of Trustees, Mayor and Municipal Judge).

2.15 EMERGENCY HIRES, SPECIAL CONTRACT, OR CONTRACT LABOR. Employees hired on a temporary basis, but not necessarily in the typical fashion that “Temporary” employees are hired. Examples include, but are not limited to: young people hired pursuant to YCC contracts, emergency snow removal contract laborers, etc. Emergency hires need to be approved by the Mayor and by the Board of Trustees at the next regularly scheduled or special meeting of the Board of Trustees.  

2.16 EXEMPT EMPLOYEES.  All executive, administrative, and professional employees as defined in the Department of Labor regulations to the FLSA, and whose compensation is based on a fixed annual salary.  Classification as exempt is determined by a position’s requirements and responsibilities, as described in the Department of Labor regulations.  Exempt employees do not receive additional pay or compensatory time for working more than forty (40) hours per week.  

2.17 FULL-TIME EMPLOYEES.  A full-time employee is one who works a minimum of thirty-two (32) hours per week.

2.18 GRIEVANCE.  A complaint of an employee concerning actions taken by a supervisor which result in loss of pay or tangible rights under this Personnel Ordinance to the employee (formal grievance), or which results from dissatisfaction with the working conditions or relationships, that do not affect pay or tangible rights (informal grievance). (See Section 11.)

2.19 INSUBORDINATION.  The conduct of an employee constituting defiance, disobedience, dissension, rebelliousness, or resistance to supervision which is the subject of disciplinary action, up to and including dismissal.

2.20 LAYOFF (Reduction-in-Force).  The involuntary separation of an employee from the Town service without fault on the part of the employee due to reorganization, lack of work, or lack of funds.  (See also, Section 5.5) A layoff, which is not a disciplinary action, is not subject to the formal Grievance provisions of this Ordinance, but may be informally grieved.

2.21 NONEXEMPT EMPLOYEES.  All employees who are covered by the provisions of the FLSA and the regulations interpreting the Act.  Nonexempt employees receive overtime pay or compensatory time off for actual hours worked in excess of forty (40) hours per work week. “Actual hours worked” does not include holiday or leave time. The Mayor, with the approval of the Board of Trustees, determines whether an employee will receive compensatory time or overtime pay.

2.22 PART-TIME EMPLOYEES.  Employees who work less than thirty-two (32) hours per week.

2.23 PAY PERIOD AND WORK WEEK.  Monday at midnight to Sunday at midnight is the Town’s work week.  Every effort will be made to provide two (2) consecutive days off during each work week. A pay period is two consecutive work weeks.  Each paycheck shall cover the pay period that ended at the end of the previous work week, and shall be issued every other Thursday.
2.24 PERFORMANCE EVALUATION.  The written objective review made by the employee’s supervisor of an employee’s performance relating to the employee’s assigned duties as outlined in their job description.

(See also, Section 7.1)

2.25 POST-DISCIPLINARY HEARING.  A formal hearing held after disciplinary action has been taken and conducted by the Board of Trustees at the request of a classified employee who is grieving suspension or demotion, or a transfer to a new position for which the probationary period is not being waived, or a former employee who is grieving a dismissal. (See also, Section 11.1( C)

2.26 PRE-DISCIPLINARY HEARING.  A hearing conducted by the Mayor for the benefit of classified employees before the imposition of the disciplinary actions of suspension, demotion, transfer of an employee to a new position for which the probationary period is not being waived, or dismissal.  (See also, Section 11.1(B))

2.27 PROBATIONARY EMPLOYEE.  A full-time or part-time employee hired to fill a classified position who has not yet completed the one year probationary period of employment during which time the employee is terminable-at-will and cannot grieve any disciplinary measures.  All employees of the police department shall serve a one-year probationary period during which time the employee is terminable-at-will and must successfully complete the law enforcement certification program offered by a recognized police academy, and cannot grieve any disciplinary measures. (See also, Section 3.2(B) and 7.1(A)) Probationary employees may be terminated with or without cause at any time during the probationary period.
2.28 PROMOTION.  Transfer to a position or grade level requiring higher responsibility and salary.

2.29 SICK LEAVE.  Leave with pay granted to a full-time classified or qualified appointed employee, after accrual at a specific rate, when personal illness keeps the employee from performing the duties of the position, or when an employee’s spouse, parent, or child or person for whom the employee has legal guardianship is ill. (See also, Section 9.5)

2.30 SICK LEAVE ABUSE.  Use of accrued sick leave for nonmedical problems or for repeated absences on Mondays and Fridays or for calling in sick for the purpose of extending scheduled annual leave or holiday time.  Employees abusing sick leave may be disciplined up to and including dismissal. A supervisor may require a physician’s certification of illness, whenever he reasonably suspects sick leave abuse. It is not necessary for suspected sick leave abuse to be at least two days in a row of use of sick leave. When the supervisor suspects sick leave abuse, because of a history or pattern of use of sick leave, that supervisor may require a physician’s certification of illness after one day of suspected sick leave abuse.

2.31 SUSPENSION.  An enforced leave of absence without pay, not exceeding ten (10) working days, for disciplinary reasons. (See also, Section 10.2 ( C)

2.32 TEMPORARY EMPLOYEE.  A temporary employee is hired on either a full-time or part-time basis to a seasonal position or to a position established for a period of no more than six (6) months.  Employees who fill temporary positions are unclassified and may not utilize the grievance procedure.  They are terminable at-will employees. Employees hired pursuant to the terms of a grant, whose positions are expected to end when the funds for the grant have been expended are also Temporary Employees.
2.33 TEMPORARY ASSIGNMENT. A temporary assignment may be filled by an existing employee on a temporary basis. Such an assignment will not require institution of a probationary period, and may or may not cause a temporary adjustment in the employee’s salary.
2.34 TERMINABLE-AT-WILL.  A terminable-at-will, or at-will, employee is one who fills an appointed or temporary position, or one who has not completed his probationary period, or who is designated as an unclassified employee.  A terminable-at-will employee serves at the discretion of the supervisor with the approval of the Mayor, and his employment can be terminated with or without cause.  A terminable-at-will employee cannot grieve suspension, demotion, dismissal, or other disciplinary actions.

2.35 TOWN BUSINESS.  The performance of duties of a town position at an employee’s normal work station or at a location authorized by the Town.

2.36 TRANSFER.   The transfer of an employee from one department or position to another department or position in the town service having the same salary.  The Town may transfer employees who are deemed qualified for the position, from one position to another in accordance with Town needs, either voluntarily or involuntarily. A transferred employee must serve a six (6) month probationary period in the new position, unless the Mayor, with the approval of the Board of Trustees, waives the probationary period in writing.  An involuntary transfer is not subject to the formal grievance procedure, if the probationary period is waived.  If the probationary period for an involuntary transfer is not waived, the transfer is subject to the formal grievance provisions, or informal grievance provisions as the employee may chose.

2.37 UNCLASSIFIED EMPLOYEES.  Unclassified employees are those filling appointed or temporary positions, or are employed to fill a classified position, but have not completed the probationary period. (See also, Section 3.2)

2.38 VOLUNTEER.  A volunteer is not a town employee, and this Ordinance does not apply to volunteers, unless otherwise referenced or noted herein.
SECTION 3. EMPLOYMENT STATUS

3.1 CLASSIFIED EMPLOYEES.


A.
Full-time Classified Employees.  A full-time classified employee is one who has completed the probationary period and who normally is scheduled to work at least thirty-two (32) hours per week.  A full-time classified employee is eligible for all rights and benefits provided by this Personnel Ordinance.


B.
Part-time Classified Employees.  A part-time employee is an employee who has completed the probationary period, who works less than thirty-two (32) hours per week.  Part-time classified employees are entitled to due process and may avail themselves of the grievance procedures set forth in this Personnel Ordinance. They do not receive annual (vacation) leave or sick leave benefits, but they may be eligible for insurance benefits if they pay the premiums, and they are entitled to PERA benefits, to the extent provided by state law. Part-time employees will not be eligible for holiday pay during their first year of employment.  However, following their first year of employment, they will be entitled to receive their regular hourly wages for any day that they are regularly scheduled to work, which falls on a holiday. They will not be eligible for double-pay to the extent that they are required to work on a holiday. 

3.2 UNCLASSIFIED EMPLOYEES.


A.      Appointed Employees.  Appointed employees include the Town Clerk, the Police Chief, the Fire Chief,  and the director of any Town department hereinafter created, to the extent the Board of Trustees designates that person as an appointed employee. Unless otherwise specifically designated by the Board of Trustees, appointed employees are unclassified, are terminable-at-will, and cannot avail themselves of the grievance procedures set forth herein, but are entitled to all other benefits provided by the Town in accordance with this Personnel Ordinance.

B.       Probationary Employees.  The purpose of the probationary period is to evaluate the employee’s ability, potential, and performance.  A full-time or part-time probationary employee is an unclassified employee who is hired to fill a classified position, but who has not yet completed the one year probationary period of employment, during which time he is terminable-at-will.  Probationary employees may not avail themselves of the grievance procedures set forth herein, but are entitled to benefits as more fully described in Section 9.


1.
To determine whether an employee has satisfactorily completed the probationary period, the employee’s Department Head or supervisor will evaluate the employee’s performance and the employee’s ability to work with the public, peers, supervisors, and management. These evaluations may occur at any time and at any frequency during the  probationary period.  A probationary employee must be evaluated in writing at the end of the probationary period before becoming a classified employee.  A probationary employee may be evaluated verbally or in writing at any other time during the probationary period.



2.
An employee hired to fill a law enforcement position shall obtain the statutorily required certification for the position within one year from the date of hire.  If the employee fails to obtain such certification within one year, the employee will be terminated unless the employee is enrolled in a recognized, certified law enforcement academy at the employee’s anniversary date. Any employee who applies for a recognized, certified law enforcement academy and is not accepted to the program will be dismissed. Any employee who completes a recognized, certified law enforcement academy training and fails to obtain certification will be dismissed.



3.
If an employee does not satisfactorily complete the probationary period, the employee will be dismissed.  Proposed dismissal of a probationary employee must be approved by the Mayor with approval from the Board of Trustees.



4.
An employee who fills a temporary position and is subsequently hired to fill a classified position shall serve the required probationary period.  The beginning date of the probationary period is the date the employee changes from temporary to probationary status.

5.
A former Town employee rehired more than six (6) months after termination, or rehired at any time to a new position, or an employee transferred to a new position, shall serve the required probationary period. A transferred employee may seek the written waiver of the probationary period upon recommendation from the Mayor, and approval from the Board of Trustees.



6.
An employee transferred to a new position who is serving a probationary period, who is demoted may be placed in his previous position if the position is available, and may not be required to serve a probationary position in the position formerly held if waiver of the probationary period is recommended by the Mayor and approved by the Board of Trustees.



7.
An employee who is demoted to a classification in which he has never been employed previously, will complete the one year probationary period.

C.     Temporary Employees.  A temporary employee is hired, with the recommendation of the Mayor and the approval of the Board of Trustees, on either a full-time or part-time basis to a seasonal position or to a position established for a period of no more than six (6) months, unless the temporary position is the result of a finite grant project that lasts for more than six (6) months.  A temporary employee is terminable-at-will, is not entitled to grieve personnel actions, does not receive Town benefits, and does not accrue leave.  Those “temporary” employees described in Section 2.15 (emergency hires, seasonal, special project hires or short-term contract laborers) may be hired by the Mayor or in the manner described in the funding documents for special projects, and the hiring process for temporary employees may be modified and proscribed as the Mayor deems appropriate, with the approval of the Board of Trustees.

Temporary employees may be subject to physical examination including drug and alcohol screening, depending on the tasks to be performed by the temporary employees, and whether they are deemed “safety sensitive” positions.  The determination of the need for such physical examination will be made by the Mayor with the approval of the Board of Trustees.  All temporary employees may be required to complete an application for employment and may be required to submit to pre-employment drug testing and background check.

3.3 VOLUNTEERS.  A volunteer is not a Town employee.  A volunteer is not subject to the Personnel Ordinance, generally speaking, however, a volunteer may utilize the informal grievance procedure, and must submit to pre-employment drug and alcohol screening and a background check. Volunteers are subject to any current volunteer policies as well as internal departmental policies applicable to the department in which they volunteer.
SECTION 4. RECRUITMENT AND SELECTION
4.1 RECRUITMENT POSTING PROCEDURE. Upon recommendation from the Mayor and approval of the Board of Trustees, vacancies will be posted in the Town for at least fourteen (14) calendar days, and advertised in a newspaper with local circulation at least once.  The Town Clerk is responsible for posting and advertising.  Each posting or advertisement shall state that the Town of Estancia is an Equal Opportunity Employer. The posting requirement may be waived for emergency hires, special project hires or short-term contract laborers.

4.2 PERMISSION FOR TRANSFER.  No Town employee or Department Head can deny another Town employee who is not the subject of disciplinary action, permission to apply for a job vacancy in any other Town position for which the employee is qualified.

4.3 APPLICANT RESPONSIBILITY.  

A.     Submission of Applications.  Applications for employment shall be accepted only in the office of the Town Clerk during normal business hours.  Applicants shall be considered for positions for which they have applied and are qualified.  Applications must be submitted on the employment application form provided by the Town, which may include, but not be limited to, personal data, educational history, prior work record, prior work performance, references, and in the case of public safety employees, prior medical history. 

B.     Proof of Qualification.  The applicant is responsible for furnishing proof of qualifications or possession of any required license, certificate, or degree.


C.    Immigration Act Compliance.  The applicant is responsible for furnishing proof of identification and right to work in accordance with the Immigration Reform and Control Act of 1986.


D.    Certification.  The applicant is responsible for signing the employment application and certifying as to the truth of all statements made in the application.

4.4    SELECTION.  

A.    Examination.  All applicants for positions in the service of the Town may be subject to competitive objective examination.  Examinations may be written, oral, physical performance tests, rating of training and experience or any combination of these.  The Mayor will be responsible for determining the need for testing subject to the approval of the Board of Trustees.  Law enforcement candidates will be subject to the New Mexico State statutory testing requirements.


B.    References and drug and alcohol screening.  The Town Clerk shall check personal references and conduct a background check and review other information provided by the applicant before the applicant is offered a position.  Applicants shall be advised on the application form that they are subject to such reference and background checks and data verification, and all candidates may be subject to drug and alcohol screening tests prior to employment (but subsequent to a job offer), and the candidates will sign a release of information form.  All such inquiries, whether made in person, by telephone or in writing, shall be documented and made a part of the applicant’s file.  All such responses that constitute personal statements, which are matter of opinion, shall be held confidential and not open to public inspection.


C.  Screening or Recommendation by Mayor and Department Head.  At the close of the application deadline, the Mayor and the Department Head for the department involved in the hiring, may meet and determine, together, who the best suited candidate for the position is, and that person will be recommended for approval by the Board of Trustees.  Alternatively, if there are more than four applications for the position, the Mayor and Department Head shall choose the four most qualified applications, and, at the Mayor’s discretion, the four applications chosen will be transmitted to the Hiring Committee for further review and interview.  If the Mayor and Department Head cannot agree on the four most qualified applications, the applications that they cannot agree on will also be included.


D.   Hiring Committee Interview and Ranking. 


1. When utilized. A Hiring Committee may be used, at the Mayor’s discretion, for the hiring of all candidates for classified positions, including the Police Department. A Hiring Committee may also be utilized, at the Mayor’s discretion, for temporary and seasonal positions and for appointed positions. 


2. Hiring Committee Procedure. A Hiring Committee consisting of the relevant Department Head and five persons, each designated by one of the Board of Trustee members, including the Mayor, will meet within one week following the close of the application deadline. The Department Head will not rank the applicants, but will conduct the interviews and will express his opinions to the Hiring Committee. Three of the five appointed Hiring Committee members shall constitute a quorum.  The Town Clerk will arrange for interviews of the applicants by the Hiring Committee at a time at which at least a quorum of the Hiring Committee will be available to conduct a group interview.  The Hiring Committee will seek to follow the same procedures and apply the same criteria with respect to each of the interviews for a specific position, in an effort to obtain a fair assessment of the applicants for the position.  The Hiring Committee will rank the applicants, and will report to the Department Head and the Mayor its recommendations, including the order of the ranking of the applicants. Persons appointed to serve on hiring committees may not be related to any of the candidates being considered.  For purposes of this provision the bar on “being related” applies to “near relatives” as that term is defined in the Anti-Nepotism Policy, Sec. 7.3(A), herein.

E.    Processing the Appointment.  Upon recommendation by the Hiring Committee, the Mayor will approve or disapprove of the recommendation.  If the Mayor approves the recommendation, the Mayor will recommend to the Board of Trustees, at the next regular or special meeting, the applicant agreed upon by the Mayor and Hiring Committee. If the Mayor disagrees with the Hiring Committee’s recommendation, the Mayor may make his own selection, but in reporting to the Board of Trustees for final approval, the Mayor must apprise the Board of Trustees of the top three ranked candidates as recommended by the Hiring Committee.

If the Board of Trustees concurs with the Mayor’s recommendation, the employment of the candidate will be confirmed.  Upon notification of selection, the Town Clerk will process the selected candidate’s hiring paperwork.  No employee shall begin working until processed for hire by the Town Clerk.  If the Board of Trustees rejects the candidate, the process may begin again at the Mayor’s discretion by recommending another candidate, or by readvertising for the position.


F.  Consideration of candidates for Police Department positions. Applications will be preliminarily processed through the administrative office and delivered to the Police Chief.  The Police Chief shall run a background check, and direct the Town Clerk to conduct a drug & alcohol screening.  The Police Chief will recommend the selection to the Mayor, and if the Mayor approves the selection, the candidate will be recommended to the Board of Trustees for approval.  If the Mayor does not approve the selection, the Police Chief will bring the disputed recommendation and the second choice to the Board of Trustees (to be discussed as a personnel matter in executive session), with the determination to be made in open session by the Board of Trustees. In the absence of a Police Chief, the Mayor may convene a hiring committee to assist in the hiring process of a Police Officer. 

G.  Approval of Volunteers.  Volunteers for the Fire Department, Library or any other Town Department will be approved by Department Heads.  However, prior to approval, a background check will be conducted by the Town Clerk with respect to each volunteer, and, for safety sensitive positions, a drug & alcohol screening will be administered by the Town Clerk for each such volunteer.


H.  Preemployment Drug Testing.  Applicants for all positions, including temporary positions, must consent to alcohol and drug testing as a part of the prospective employee’s preemployment medical examination. Refusal to take the preemployment test, tampering with the test, or positive results shall be cause for revoking the job offer. See, generally, Section 7.7, Drug and Alcohol Free Policy.


I.  Exception to hiring process for emergency hires, special project hires or short-term contract labor. At the Mayor’s discretion, temporary hires, seasonal hires, emergency hires, special project hires of a short-term nature and short-term contract labor may be hired without being processed pursuant to subsections A through E, above, but their employment must be confirmed with approval by the Board of Trustees at the next scheduled or special meeting thereof.


J.  Residence.   Employees for positions in the Maintenance Department must reside within thirty (30) miles of the Town limits, or within a maximum forty-five (45) minute response time. Employees for positions in the Police Department must reside within sixty (60) miles of the Town limits, or within a maximum of 90 minutes response time, Any new hire to such a position shall have one month to move within the prescribed limits.

4.5    INELIGIBILITY FOR HIRE AND REHIRE.  An applicant shall be considered ineligible for hire or rehire by the Town of Estancia if the applicant has:


A.   Made any false statement or omission on the employment application.


B.  Not met the requirements of the position.

C.  Failed to complete preemployment examinations or other requirements as directed by the Town.

D.  Not met the criteria for insurance or bonding as may be required by the Town or by           State law.


E.  Been dismissed from Town service as a disciplinary measure.
F.  Been convicted of a felony or a misdemeanor as described in NMSA 1978, Sec. 28-2-         1, et seq. (2007).


G.  Not met the legal minimum age for employment in the position applied for.

H.  The applicant is unwilling to undergo a background and reference check or substance         abuse test, or fails a drug and alcohol test administered within the previous six months.
The above list is not necessarily exhaustive, and may not include all the reasons which would make an applicant ineligible for hire or rehire.  Applications and results of personnel investigations will be retained for a period of three (3) years.

No person who has been convicted of a felony or a misdemeanor involving moral turpitude, who has been convicted on a domestic violence charge or a DWI, or who is under indictment, or who is a disturber of the peace shall be eligible to serve as a police officer.

SECTION 5.  CHANGES IN EMPLOYMENT STATUS

5.1 PROMOTION.  Town employees are encouraged to take advantage of promotional opportunities and to apply for higher paying positions for which they qualify.

5.2 DEMOTION.  An employee may be demoted to a vacant position for which the employee is qualified (I) when the employee would otherwise be terminated because the employee’s position is being abolished due to a lack of funds, or a lack of work, or a reorganization, and there are no appropriate vacancies at the same level; (ii) when the employee does not possess the necessary ability to render satisfactory performance in the position presently held; or (iii) when the employee voluntarily requests such a demotion.  Demoted employees will receive a reduction in pay.  Only a classified employee demoted due to an inability to render satisfactory performance in the position presently held is entitled to grievance rights.

5.3 TRANSFER.  Employees may be moved from one position to another at the same rate of pay either voluntarily or involuntarily.  An employee may be transferred if it is in the best interest of the Town.  An involuntary transfer is subject to formal grievance only if  the probationary period is not waived. An involuntary transfer may be the subject of informal grievance.
5.4 RESIGNATION.  An employee voluntarily resigning shall submit, in writing, a two-week notice of resignation.  Failure to provide written two-week notice of resignation may be grounds for refusal of future employment with the Town.  Unauthorized absence from work for two (2) regularly scheduled working days within the pay period will be considered a voluntary resignation.  The days absent without authorization need not be consecutive to be considered a voluntary resignation.

5.5 REDUCTION-IN-FORCE (LAY-OFF).  If it is necessary for the Town to reduce the number of Town employees because of lack of funds, lack of work, or work force reorganization, the Department Head shall make the recommendation to the Mayor, who will recommend to the Board of Trustees for their approval, the personnel to be laid off.  The reduction-in-force will occur in the following manner:


A.  Temporary and probationary employees will be laid off before full or part-time classified employees unless they are filling positions which require specific skills and knowledge.


B.  Lay-off of classified employees shall be determined by the Mayor in consultation with the Department Head, and with the approval of the Board of Trustees, based on the employee’s suitability for the jobs remaining, ability to perform available work, and past job performance.  If all other criteria are equal, length of service with the Town will be considered.


C.  Employees scheduled for lay-off will be given as much notice as possible.  Employees to be laid off may be notified at any time during a pay period and may be allowed to work through the end of that regular pay period or receive pay to the end of that period.


D.  Accrued annual leave shall be paid through the final day of employment.


E.  A laid-off employee returning to Town employment within six months of the lay-off will not serve a probationary period if hired to the same position.


F.  A laid-off employee, if rehired, within six months of the lay-off, will retain the original date of hire for the purposes of computing sick and annual leave.


G. A lay-off is not subject to the formal grievance procedures.

5.6 DISMISSAL.  The Department Head has the authority to recommend the dismissal of classified employees for just cause, which includes, but is not limited to, unsatisfactory performance, illegal activity, unacceptable conduct, insubordination, or any other reason referenced in Section 10.2(F) of this ordinance.  All dismissals must be discussed with the Mayor and Town Attorney before the process of dismissal is commenced with the transmittal of a notice of contemplated action, in writing, to the employee.

5.7 RETURN OF TOWN PROPERTY.  At the time that an employee is voluntarily or involuntarily terminated, the employee shall return all town property to the appropriate Department Head, including, but not limited to: keys, vehicles, supplies, equipment, weapons and uniforms that may be in the employee’s possession.  Failure to return all town property will result in a deduction from the employee’s final paycheck, and such other action as the Town may deem appropriate.  The Department Head must notify the payroll office in writing that the employee has returned all equipment as noted on the employee’s personal inventory sheet before a final paycheck will be issued.

SECTION 6.  CLASSIFICATION OF POSITIONS

6.1 POSITIONS TO BE CLASSIFIED IN GRADES.  All positions shall be grouped into grades and each grade shall include those positions sufficiently similar in character of work, required performance, level of required training, and level of responsibility so that:


A.
An equivalent level of training, experience, knowledge, ability and other qualifications may be required of incumbents;


B.
Comparable test of such qualifications may be used to select incumbents; and


C.
The same salary range will apply with equity under substantially equal working conditions.

6.2 GRADE SPECIFICATIONS.  Each grade of positions shall be described by a composite or generic grade specification which shall include the title, qualifications, duties and responsibilities and minimum or desirable qualifications applicable to all positions in the grade.  The grade specification as a whole shall be considered in determining the classification of any individual position.  The listing of examples of work typical of the position in the grade is intended to be descriptive only, and not limiting.  All work performed by each position is not described in the grade specification, nor do all examples apply to each position in the grade.  Supervisors may alter the detailed tasks involved in the duties of a position without necessarily affecting its grade.  The grade specification is a tool or a guideline intended to aid the Town and the employee in understanding the job positions included in the grade specification.

6.3 GRADE SCALE.  The Town Clerk shall maintain and publish the Grade Scale (Wage & Salary Schedule) which shall consist of the written grade specifications for all grades in a comparable service, arranged in logical sequence by occupational or departmental groups and by level of skill or responsibility.  The establishment of new or revised grades shall be recommended by the Department Head to the Mayor for approval or denial as deemed appropriate by the Board of Trustees.

6.4 NEW POSITIONS.  In order to establish a new position, the Department Head shall submit a written job description to the Mayor, setting out, in detail, the duties of the position, in a format approved by the Board of Trustees.  The Mayor shall thereupon investigate the proposed duties and shall recommend a grade assignment commensurate with the level of skill and responsibility in comparison with existing positions. The Mayor will recommend to the Board of Trustees for final approval, a grade designation for all new positions.

6.5 CHANGES IN DUTIES.  Department Heads shall notify the Mayor, in writing, of each proposed change of duties, responsibilities or work assignments, for positions under their supervision.  If the new duties are being removed from one position and assigned to another, both positions shall be reviewed and reclassified to a grade requiring comparable skills, if necessary.  The job descriptions for those positions will be modified if necessary.  Any changes in job description and job classification shall be reviewed by the Mayor and recommended for approval by the Board of Trustees.

6.6 COMPENSATION PLAN.  The Town compensation plan includes the basic pay schedule adopted by the Board of Trustees, together with the assignment of each class or position to a pay range in the pay schedule.  The pay scale will be reviewed annually by the Board of Trustees, and any adjustments thereto must be recommended by the Mayor for approval by the Board of Trustees.

6.7 WAGE & SALARY SCHEDULE.  The Town has adopted a Wage & Salary Schedule designating each position of employment in a Grade and containing different levels within the particular Grade. Upon recommendation by the Mayor, the Board of Trustees may amend the Wage & Salary Schedule at any time.

6.8 DEPARTMENT HEAD/SUPERVISORY DIFFERENTIAL. All Department Heads/Supervisors who supervise at least three (3) regular employees will receive a $1.00 per hour pay increase differential above their current base pay. If a regular subordinate employee leaves or is terminated, thus leaving in the Department Head/Supervisor supervising fewer than three (3) employees, the differential will not be eliminated. 
In the case of seasonal hires (YCC and Swimming pool hires) the Department Head/Supervisor who supervises the seasonal hires will receive an additional $1.00 per hour increase over their current base pay for the duration of the season. 
6.9 PAY RATE IS TOTAL COMPENSATION.  A pay rate assigned to the position shall constitute total remuneration of the employee for the regular hours of work, exclusive of employee benefits, overtime and compensatory time.

6.10 SALARY TOTAL COMPENSATION.  Salaried (FLSA exempt) employees shall not receive pay from the Town in addition to the pay rate authorized under the pay plan for any services rendered by them either in the discharge of their ordinary duties or any additional duties, which may be imposed upon them or which they may undertake or volunteer to perform.  No reward, gift or other form of remuneration in addition to the regular compensation shall be received from any source other than the Town by an individual employee.  Nothing in this paragraph prohibits employees from accepting part-time positions separate from the Town, as long as it does not interfere with Town employment.

6.11 REVISION OF WAGE & SALARY SCHEDULE.  When the pay range assignment of a class is changed, the rates of all employees in that class shall be adjusted in the same manner.  When the wage & salary schedule is changed, the rate of employees in the wage & salary schedule shall be adjusted by the same method, formula or percentage as designated by the Board of Trustees.  Any revisions in the Wage & Salary Schedule (increase or decrease) must be recommended by the Mayor and approved by the Board of Trustees.

SECTION 7.  CONDITIONS OF EMPLOYMENT

7.1 PERFORMANCE EVALUATION.  

A.  Probationary Period Evaluations.  The Department Head shall discuss and document performance with the employee regularly during the one-year probationary period.  The employee must receive a performance evaluation of  “satisfactory/meets job standards” or better at the end of the probationary period before the employee can become a classified employee entitled to all of the rights and benefits of that status.


The purpose of the probationary period is to evaluate the employee’s ability, potential, and performance.  A full-time or part-time probationary employee is an unclassified employee who is hired to fill a classified position, but who has not yet completed the one year probationary period of employment, during which time he is terminable-at-will.


B. Classified Employee Evaluations.  Non-probationary employees may be evaluated at any time including upon the following conditions:



1.
A change of status.



2.
Recommendation of any type of salary increase, except cost of living increases.



3.
Unsatisfactory performance.



4.
Demotion or suspension.



5.
Twelve month review.


6.
Any other time that a Department Head or immediate supervisor wishes to make the particularly good or poor performance of an employee a matter of record.


C.  Unclassified Employee Evaluations. The Mayor shall evaluate unclassified employees on an annual basis. The evaluation of unclassified employees does not change their at-will status.


D. Temporary and/or Seasonal Employee Evaluations.  The supervisor for temporary or seasonal employees shall evaluate temporary or seasonal employees at the end of their employment and at any other time during their employment that it is deemed appropriate to do so by the supervisor. The evaluation of temporary and seasonal employees, who are unclassified employees, does not change their at-will status.


E.  Contents of Evaluation.  A performance evaluation shall contain an overall appraisal of the employee’s performance such as needs improvement, meets or exceeds expectations, etc..  The performance evaluation shall state areas of responsibilities and standards of performance. Performance evaluations become part of an employee’s personnel file.  The Performance Evaluation will be done on a Board of Trustees-approved evaluation form. However, an evaluation not done on an approved form is, nonetheless effective, and becomes part of the employee’s personnel file.


F.  Unsatisfactory Evaluation.  In the event a classified employee receives an overall evaluation of unsatisfactory, the employee shall be provided with written information in the evaluation as to specific areas of deficient performance and steps for improvement, and also shall be warned that failure to meet reasonable performance standards of the position within a set time period (not to exceed three (3) months) may result in dismissal pursuant to the procedures in this ordinance.  

G.   Employee Rebuttal.  The employee may submit a rebuttal statement to the performance evaluation which will be attached to and become a part of the performance evaluation.  The rebuttal shall be submitted within 10 days of the evaluation and shall become part of the employee’s personnel file. Performance evaluations are not subject to the formal grievance procedures set forth in this Personnel Ordinance, but may be subject to the informal grievance procedure.

7.2   PROHIBITED POLITICAL ACTIVITIES.  All elected officials and employees are prohibited from:


A.
Using official authority or influence for the purpose of interfering with or affecting the result of an election or a nomination for office, or for any other political purpose.  No campaign displays, posters or bumper stickers will be allowed on Town property.  If Town property is temporarily leased or used for a political purpose, those in charge of the event will make it clear that the event is not a Town-sponsored or endorsed event, and that they are only renting Town facilities temporarily. 

B.
Directly or indirectly coercing, attempting to coerce, commanding or advising a city officer or employee to pay, lend, or contribute anything of value to a party, committee, or organization, agency, or person for a political purpose.


C.
Threatening to deny promotions to any employee who does not vote for certain candidates, requiring employees to contribute anything of value to a political fund, influencing subordinate employees to buy tickets to political fundraising events and similar events, advising employees to take part in political activity and matters of a similar nature.


D.
Engaging in political activity while on duty or campaigning for a Town, County or State political office on city property.

7.3 NEPOTISM.


A.  Definition of Nepotism.  Nepotism, for purposes of this personnel ordinance, is defined as the practice of giving preferential treatment in areas of employment including, but not limited to, selection, benefit, pay, promotion, and discipline to an employee’s near relatives.  Near relatives include the employee’s spouse, children, parents, siblings, grandparents, grandchildren, and all like-relations of the employee’s spouse, and former spouse(s), or unrelated persons sharing in a spousal relationship.  This definition is to cover any person described, related to the employee by birth, adoption or marriage.


B.  Prohibited Practices.  The practice or appearance of nepotism is prohibited.  Near relatives will not work in the same department when there is a supervisory relationship between them. This prohibition does not apply to temporary or emergency hires.  All employees who work under the supervision of a near relative at the time this ordinance is adopted will be permitted to continue in that position unless an alternative position exists to which the employee can be transferred.  Any problems arising from such a situation should be referred to the Mayor for review.  Employees cannot fill or be promoted into a position which creates a supervisory relationship between near relatives.


No elected official or Town employee shall give employment as a clerk, deputy, or assistant, or other class of department employee to any near relative when that person’s compensation is six hundred ($600.00) dollars or more per year. NMSA 1978, Sec. 10-1-10. Any exceptions to this rule must be approved by the Board of Trustees.

7.4 CONFLICTS.


A.  Conflict Ban.  No employee shall engage in any business or transaction or accept private employment or other public employment which is incompatible with the proper discharge of the employee’s responsibilities for the Town or which gives the appearance of impropriety.


B.  Outside Employment.  All employees will advise the Town Clerk and Department Head in writing of any outside employment in which they are engaged.  Upon the request of the Mayor, no employee will continue in outside employment if such employment has a negative impact on the employee’s job performance, creates liability for the Town, or appears to be a conflict of interest.

7.5 DISCRIMINATION AND SEXUAL HARASSMENT POLICY.


A.  Prohibition against Discrimination and Sexual Harassment.  The Town of Estancia is committed to a policy of equal employment opportunity for applicants and employees.  Decisions regarding employment, promotional opportunities, benefits, discipline, and other terms and conditions of employment shall comply with state and federal laws prohibiting discrimination in employment.


The Town of Estancia has a zero-tolerance policy for discrimination based on an individual’s race, color, sex, religion, age, national origin, mental or physical disability or serious medical condition.  The Town of Estancia reasonably accommodates job applicants and employees with disabilities.  Violations of this policy will subject an employee to disciplinary action up to and including dismissal.


B.  Harassment is a Form of Discrimination.  For the purposes of this policy, harassment includes slurs, jokes, demeaning language, or other offensive remarks based on an individual’s race, color, sex, sexual preference, religion, age, national origin, mental or physical disability or serious medical condition, and physical conduct.


C.  Sexual Harassment.  The Equal Employment Opportunity Commission has adopted guidelines which state that unwelcome sexual advances, requests for sexual favors, and other verbal or physical contact of a sexual nature constitute “sexual harassment” when:



1.
Submission to the conduct is an explicit or implicit term or condition of an individual’s employment.



2.
The submission to or rejection of the conduct by an individual is the basis for any employment decision affecting that individual; or



3.
The conduct has the purpose or effect of unreasonably interfering with an individual’s work performance or creating an intimidating, hostile, or offensive working environment.  A hostile work environment may be one where crude or vulgar language is used, jokes of a sexual nature are told with regularity, comments are made that demean an individual based on gender, unwelcome nicknames, such as honey or babe are used, or photographs, calendars, magazines, etc. of nude or partially nude individuals are disseminated or displayed.


D.  Discrimination and Harassment Complaint Procedure.  Any employee who feels that she or he has been the subject of discrimination or harassment as those terms are described above, by either employees or nonemployees in the work setting, should follow the procedure set forth below on bringing the matter to the Town’s attention:



1.
The employee should promptly bring the matter to the attention of the Town Clerk.  If the complaint involves the Town Clerk, the matter should be promptly reported to the Mayor. If the complaint involves the Mayor, the complaint should be directed to the Board of Trustees and the Board of Trustees will appoint a person to investigate the matter in the manner described in the steps below.  This report must be written.



2.
The Town Clerk (or Mayor) will advise the person who allegedly engaged in the discrimination or harassment of the charge, and the Town Clerk (or Mayor) will conduct an investigation promptly and impartially.   The complaint and investigation will be kept as confidential as possible at this level, but will include consultation with the Town’s Attorney.




3.
After the investigation, the Town Clerk (or Mayor) will determine whether discrimination or harassment has occurred.  The people involved will be notified of the decision.



4.
If a determination is made that discrimination or harassment has occurred, appropriate disciplinary action, which may include discharge, will be taken.  The severity of the discipline will be determined by the degree and/or frequency of the offense.





5.
Employees who bring a complaint of discrimination or sexual harassment to the attention of the Town Clerk (or Mayor), or those who assist another in bringing such a complaint will not be retaliated against.



6.
Nothing in these procedures shall prohibit the employee from filing a complaint directly with the Federal Equal Employment Opportunity office or the New Mexico Human Rights Division.  These avenues should be used when the employee feels that the employee cannot obtain appropriate relief within the steps explained above.  However, employees are encouraged to seek consultation with the Town Clerk or Mayor before filing a formal complaint of discrimination or harassment with an administrative agency.

7.6.  ANTI-VIOLENCE POLICY.  The Town will not tolerate violence or threat of violence in the workplace. Violence or the threat of violence will constitute grounds for immediate termination.
7.7  DRUG AND ALCOHOL FREE POLICY.  The Town of Estancia is committed to the goal of a drug and alcohol-free workplace. The Town has a zero-tolerance drug and alcohol policy. Additionally, the Town of Estancia is committed to carrying out the provisions of the Federal Drug-Free Workplace Act of 1988 by providing a drug-free workplace.

A.  Illegal Use of Drugs or Alcohol. The use of controlled substances, drugs, prescribed and nonprescribed, or alcohol is a concern to the Town of Estancia when it interferes with job performances, conduct, attendance, safety, or when it is a violation of the law.  The unlawful manufacture, distribution, possession, or use of a controlled substance or alcohol by an employee while on Town premises or while on Town business is prohibited.  Conducting Town business, including on-call status, off-duty emergency responses, while attending workshops, conferences or Town-sponsored social events, as well as driving vehicles or operating Town equipment, while under the influence of alcohol or other drugs is also prohibited.  Engaging in any of these prohibited activities will result in disciplinary action up to and including dismissal from employment.  Off duty personnel who are still wearing Town uniforms shall not purchase or consume alcoholic beverages or illegal drugs.

B.  Definitions.  For the purposes of this policy, the following are defined:



1.  “Controlled substance” is any drug or other substance listed in schedules of the Controlled Substances Act (21 U.S.C. 812), and as further defined by 21 C.F.R. § 1308.11 through 1308.15. Generally, these are drugs that have a high potential for abuse. A controlled substance also includes prescription medications when those “legal drugs” are not prescribed by or taken under the supervision of a licensed physician.  


2.  “Conviction” is any finding of guilt (including a plea of guilt or no contest), an imposition of sentence, or both, by any judicial body charged with the responsibility to determine violations of federal, state or local criminal drug statutes or ordinances.



3.  “Criminal Drug Law” is a criminal statute or ordinance involving the manufacture, distribution, dispensing, use, or possession of any controlled substance.



4.  “Workplace” includes any place in which the employee may regularly be called upon to work. This includes buildings and grounds of such sites. It also includes the location of any work-related travel between work sites or work-related travel in the course and scope of employment.


C.  Drug-Free Workplace Act of 1988 and Federal Grants. In compliance with the Drug Free Workplace Act of 1988, all Town employees are hereby notified that the unlawful manufacture, distribution, dispensing, possession, or use of a controlled substance, is strictly prohibited in the Workplace.  



1.  It is a condition of employment that all Town employees abide by the Drug and Alcohol Free Policy.



2. All Town employees will be required to complete a Drug and Alcohol Free Workplace Acknowledgement Form within the first 30 days of employment. The signed form shall be maintained in the employee’s personnel file.


3. An employee is required by law to provide written notification to the Town (the immediate supervisor or the Mayor) of any Criminal Drug Law conviction for a violation occurring in the Workplace, no later than five (5) days after such conviction.



4.  Within ten (10) days of receiving such notice of conviction, under paragraph 3 above, from an employee or otherwise, the Town will notify, in writing, any appropriate federal contracting or granting agency as required by federal law.



5.  Within thirty (30) days of notice of a Workplace Criminal Drug Law conviction, the Town will, at its discretion, take the following action:




a. 
Require the employee at the employee’s expense, to satisfactorily participate in a drug or alcohol assistance or rehabilitation program that is approved by the Town; and/or,




b.
Take other disciplinary action up to and including termination of employment.


6. The Town shall implement a drug and alcohol awareness program to inform employee about:




a.
the dangers of drug and alcohol abuse;




b.
the policy to maintain a drug-free and alcohol-free Workplace;




c.
any available drug and alcohol counseling, and rehabilitation assistance programs; and



d. 
the penalties that may be imposed upon employees for drug or alcohol abuse violations and convictions.

TOWN OF ESTANCIA
DRUG AND ALCOHOL FREE WORKPLACE 
ACKNOWLEDGMENT FORM 
I, ___________________________________________, acknowledge that I have 




(Print Name)

received, read, and understand the Drug and Alcohol Free Policy, including drug and alcohol testing requirements, and I understand that I am responsible for adhering to this policy. I understand that being impaired to any degree by alcohol or a controlled substance while on duty for the Town of Estancia will subject me to disciplinary action up to, and including termination. I realize that the manufacture, distribution, dispensation, use or possession of a controlled substance or alcohol is prohibited on Town property or when participating in any Town training or other associated activities or in any location where I am on duty performing work for the Town of Estancia. Any violation of this policy shall subject me to disciplinary action up to, and including termination.
Signature:____________________________________________

Date: _________________________

cc: Employee Personnel File
D.  Preemployment Drug Testing of Applicants. All applicants for positions with the Town, including temporary and volunteer positions, must consent to alcohol and drug testing before beginning work.  Refusal to take the preemployment test, tampering with the test, or positive test results shall be cause for revoking the job offer. Minors applying for positions of employment with the Town must obtain parental releases allowing the Town to conduct pre-employment drug and alcohol screening as well as reasonable suspicion screening.

All testing will be conducted by a licensed independent medical laboratory, which will follow testing standards established by the state or federal government. Testing will be conducted on a urine sample provided by the applicant to the testing laboratory under procedures established by the laboratory to ensure privacy of the applicant, while protecting against tampering/alteration of the test results.  


The Town will ensure that only “personnel who need to know” will be informed of the test results (positive or negative), and the written drug testing results will be filed confidentially.  No laboratory reports or test results will appear in the employee’s personnel file unless they are a part of a disciplinary action, but will be placed in a special locked file maintained by the Town Clerk.

E.  Reasonable Suspicion Testing.  Any Town of Estancia employee will be tested for alcohol and drugs if the Department Head or Mayor have reasonable grounds to suspect that the employee is engaging in the use of drugs or alcohol on the job, or is reporting to work under the influence of drugs or alcohol.  Reasonable suspicion includes, but is not limited to the following:



1.
Job accidents requiring medical treatment or causing damage to property, including Town property or persons, where the employee is a contributing factor to the accident.



2.
Evidence of alcohol or drugs, or drug paraphernalia discovered at the employee’s work station, work locale, or in a vehicle which has been driven by the employee within the past 72 hours, or in which the employee has been a passenger within the past 72 hours.





3.
Any employee showing signs of erratic behavior, changes in mood, altered appearance or speech patterns, dilated or constricted pupils, glazed state, poor concentration, difficulty walking, needle marks, smell of alcohol on breath or person, or an increase in absenteeism, tardiness, or a deterioration of work performance.

The decision for testing based on reasonable suspicion may be made by either the Department Head, an immediate supervisor or the Town Clerk. Refusal by the employee to submit to drug or alcohol testing based on reasonable suspicion shall be grounds for dismissal.


F.   Random Drug Testing.  Random drug testing for alcohol and controlled substances applies to those employees carrying firearms, to those employees who are employed in “safety sensitive positions,” including maintenance workers who operate heavy equipment (trucks, tractors, back hoes, etc.), police officers, and swimming pool life guards.  The Town Clerk will be responsible for triggering random drug testing, and this may be accomplished by randomly announcing the testing of all of the applicable employees in a given department, or by placing the names of all eligible employees in a hat and drawing a pre-selected random number of those employees. 


Any employee who is subject to random testing and who refused to be randomly tested will be subject to immediate disciplinary action, up to and including termination.

G.   Consequences of Refusal to Cooperate or Conviction.  Employees who (1) refuse to submit to a drug or alcohol test immediately when requested by authorized Town or law enforcement personnel; (2) refuse to submit to a search of personal property at the Workplace if requested by law enforcement personnel; or (3) are “convicted” of a “criminal drug statute or ordinance” violation, shall be subject to disciplinary action up to and including termination.


H.  Positive Results of Alcohol or Drug Testing If the lab reports a drug or alcohol test “positive”, that employee will be subject to disciplinary measures up to and including termination.


I.  Retesting.  An employee or prospective employee who tests positive on a drug or alcohol test may elect to have, at the employee’s expense, a retest of the original sample, provided the request is made in writing within twenty-four (24) hours of the employee receiving notice of a positive test result.  The Town will pay for the retest only if the retest is negative. In order to accomplish the retesting, a sufficient sample must be given by the employee, originally, and if there is not a sufficient sample for retesting at the request of the employee, the Town may make its decision based on the results obtained from the certified lab. A second sample will not be sufficient. 


J.  Prescription or Over-the-Counter Medications.  An employee using prescription drugs or over-the-counter medications that could affect the employee’s performance must inform his supervisor.  A doctor’s statement that the employee poses no safety risk while on medication may be required. The employee shall notify the Town Clerk and Department Head regarding prescribed or over-the-counter medications being taken, so that the Town Clerk may make note of the medications in the employee’s medical file.  Use of prescription drugs not reported prior to pre-employment drug screening may result in a removal of an offer to hire.


K.  Voluntary Request for Assistance. Any employee who recognizes that he has a drug or alcohol problem is encouraged to seek help voluntarily, at the employee’s expense.  If necessary, the employee is encouraged to leave the worksite after providing notice to the employee’s supervisor, the Town Clerk and the Mayor, in confidence.  Any employee who voluntarily comes forth before testing positive for drugs or alcohol, and requests assistance will be allowed to pursue a rehabilitation program suited to the employee.  This action will not constitute a violation of this Drug Testing Policy, and will not subject the employee to disciplinary action. However, this provision does not allow an employee who is being tested for reasonable suspicion or random testing to avoid being tested once testing is requested by the Town.  Every attempt will be made to hold the employee’s position during a rehabilitative period not to exceed three (3) months.  An employee undergoing rehabilitation that prevents him from working will obtain a medical excuse so stating.  The employee will be allowed unpaid leave for a period up to three (3) months. Employees may also use any accrued annual and sick leave and compensatory time, not to exceed three months.


L.  Off Duty Response Responsibilities.  This section applies to all employees of the Town who are subject to be summoned to duty on an irregular or emergency basis, at a time other than their regular work hours. This policy does not apply to maintenance workers who are designated as “stand-by” or police officers who are “on-call.” Police officers who are designated as “on call” or maintenance workers who are on “stand-by” are expected to abstain from the consumption of alcoholic beverages during their designated stand-by or on-call period, and must be ready and “fit for duty” during the designated stand-by or on-call period. 


No employee will perform official duties while under the influence of an alcoholic beverage or “restricted” prescription or over the counter drug, or controlled substance.  For the purpose of this policy, “fit for duty” is defined as: “A determination that the employee is capable of performing ALL essential job functions.”


There may be times when an employee of the Town has consumed alcoholic beverages and is summoned on an emergency basis for duty.  Employees shall do the following when summoned on an emergency basis for duty after they have consumed alcoholic beverages:



1.
Make their own assessment whether they are “fit for duty” based on the quantity of alcoholic beverage consumed and the time since the consumption. [Note: Alcohol is eliminated from the human body at a rate of .015%/hour.  Therefore, an employee with a blood alcohol concentration of .05% - two beers for a 150 lb. Person - would have to wait over three hours before knowing for certain the alcohol consumed was out of their system.]
If the employee does not feel that he/she is “fit for duty” he/she shall not respond to the call for duty.  If there is a doubt on the fitness for duty, the employee shall not respond.  The employee shall advise the supervisor making the request for the off-duty response of the fact that the employee cannot respond in keeping with this policy.



2.
If the employee is satisfied that he/she is “fit for duty” then he/she may respond to the request for an off-duty response.  Immediately upon arriving at the work location, the employee shall report to a supervisor and advise the supervisor of their condition.  The supervisor will make a “confirmation” assessment and either clear the employee for duty or ask the employee to leave the work location.


Employees who are taking prescription or over-the-counter drugs shall abide by the restrictions for the drug(s) being taken.  If the restrictions preclude the employee from operating equipment or working when taking the drug(s), the employee shall not respond to call(s) for off-duty responses, and shall notify their supervisors of the applicable restrictions.


Supervisors who are notified by employees responding under this policy shall evaluate each individual and note the report by the employee as part of the critique of the incident.  A decision of a supervisor, after making an evaluation, that the employee is “unfit for duty” shall be binding on the employee and not subject to grievance.


If an employee is judged to be “unfit for duty” no disciplinary action will be taken against an employee who responds in good faith and is judged to be “unfit for duty” by a supervisor.  Employees who respond in an obvious state of intoxication or impairment are subject to enforcement action.  If the employee is eligible for remuneration for the off-duty response no remuneration or credit will be granted if the employee is judged “unfit for duty.”


M.  Loss of Drivers’ License.  The loss of a drivers’ license may make an employee ineligible to perform the functions of his or her job.  Appropriate disciplinary action may be taken whether the offense causing the loss of license occurred on or off duty.


If an employee occupies a position which requires operation of a vehicle and loses his or her driving privileges, the employee must notify the Department Head, Mayor or Town Clerk. The employee may be terminated, transferred or demoted to a position for which driving is not a job duty.  The decision on what action to take with the employee is at the discretion of the Town, but loss of driving privileges or failure to notify the Department Head, Mayor or Town Clerk of the loss of driving privileges is good cause for termination when driving is a required job duty.


At the Mayor’s direction, the Town’s administration may, from time to time, check the driving records of all employees who either drive Town vehicles, or drive their own vehicles on Town errands or as part of their job duties.

SECTION 8.  EMPLOYEE PAY

8.1 PAY DAYS, TIME SHEETS AND TIME RECORDS.  All employees shall be paid every other week, by Thursday noon. All employee time shall be recorded on authorized, Town approved Time Sheets. The Time Sheets will be signed by the employee and the Department Heads.  The Mayor will sign time sheets for the Department Heads. Requests for leave will be noted on the Time Sheets as well and approval of the Department Head must be noted in writing.   All Department Heads shall report to the Town Clerk’s office, on approved Time Sheet forms, for all employees under their supervision, the hours worked and all absences, excused or unexcused, paid or unpaid, and all scheduled paid and unpaid leave, as well as compensatory time for each employee during the pay period by 12:00 noon on the Monday preceding pay day.

The Town Clerk’s office will keep a cumulative record of all leave time accrued and used.  If a time sheet lacks a required signature, the paycheck will be prepared and may be held until the necessary signature is obtained or special authorization is provided by the Department Head. Time sheets must be submitted prior to issuance of a paycheck. Time sheets not received on time will result in delay of employee receiving paycheck until the following pay period.

An employee is not permitted to record time for another employee.  Any employee intentionally reporting time not worked for himself or recording time for another employee will be disciplined up to and including dismissal. In Departments where a time-clock is provided, the employees must submit accurate time sheets along with punch cards.  Lack of punch cards will result in lack of pay.  Any time handwritten on a punch card must be initialed by a supervisor.
8.2 NORMAL WORK HOURS AND LUNCH PERIODS.  Department of Finance, Motor Vehicle, Police Department Admin., and the Public Works Department employees work four (4) ten (10) hour work days in a week. For the Public Works Department- any on-call work incurred on a Friday must be taken as Compensatory Time, not Overtime. The Library employees work five (5) eight (8) hour work days in a week. All employees are required to take a minimum of thirty minutes for lunch for every eight hours worked. Non-Exempt employees may not use their lunch period to make up time or to shorten their work day. Employees may not work through their lunch period and count that time as work time. Individual Department Heads may determine appropriate lunch periods for their department personnel as long as the minimum lunch period dictated herein is observed.  The Police Department Officers are exempt from this provision.
8.3 OVERTIME WORK.  

A.  Compensatory Time.  Compensatory time off is given to nonexempt employees for hours worked beyond forty (40) hours of actual work, as overtime is described in Section B, below.  A nonexempt employee shall accrue compensatory time in lieu of overtime payment at the rate of one and one half (1 ½) hours of time for each hour of time worked in excess of 40 hours of actual time worked.  Overtime hours worked and compensatory time off hours accrued and used shall be recorded for each nonexempt employee and submitted to the payroll administrator each pay period on approved forms.


Maximum Compensation Accruals.



1.
Nonexempt employees may accrue a maximum balance of one hundred fifty (150) hours of compensatory time for one-hundred (100) hours of overtime worked.



2.
Department Heads shall require an employee to use accrued compensatory time.



3.
Department Heads are responsible for monitoring overtime and limiting its use and authorization of overtime.  Excessive overtime in a department will be considered in evaluating the performance of Department Heads.

4.
Compensatory time may be used with prior approval of the Department Head.  Approval is subject to the Town’s work needs.



5.
Any overtime worked which exceeds the maximum authorized balance of one hundred fifty (150) hours of compensatory time shall be paid to the employee on the next regular payday at one and one half (1 ½) times the employee’s hourly rate.  Any portion of an hour in excess of five (5) minutes shall be computed and paid to the closest one quarter (1/4th) of an hour.



6.
Upon termination the employee shall be paid for the unused balance of compensatory time owed.


B.  Overtime pay.  Overtime shall be paid to FLSA nonexempt employees only when overtime work is authorized in writing by the Department Head and approved  by the Mayor, and only when the departmental needs preclude the employee from taking compensatory leave time off.  The rate shall be one and one-half (1 ½ ) times regular pay for each hour of overtime.  Such payment shall be made only in cases where a nonexempt employee actually works over forty (40) hours in a normal work week.  Holiday, vacation, sick and other paid leave hours shall not be considered actual working hours for the purpose of calculating overtime pay.  Nonexempt employees are not permitted to work overtime and donate it to the Town.  Employees working overtime without proper authorization may be subject to disciplinary action, up to and including dismissal. 


Fair Labor Standards Act exempt employees shall not receive overtime pay or accrue compensatory time off. 

8.4 OFF SHIFT STAND BY PAY.  Public works employees filling classified positions (whether probationary or not) will receive a flat fee to be determined annually by the Board of Trustees for Stand By Time. Employees who are designated as off-shift, stand by employees are expected to abstain from consumption of alcoholic beverages or prescription or over-the-counter drugs that may impair the employee in the performance of the essential functions of their job during their designated stand-by period, and must be ready and “fit for duty” during the designated stand-by period.

8.5 ON CALL PAY.  If the Police Department scheduling provides for “on call” work, police officers will receive a flat fee to be determined annually by the Board of Trustees for on-call pay.  Police officers who are designated as “on-call” are expected to abstain from consumption of alcoholic beverages or prescription or over-the-counter drugs that may impair the officer in the performance of the essential functions of their job during their designated “on-call” period, and must be ready and “fit for duty” during the designated “on-call” period. 


If the Public Works Department scheduling provides for “on call” work, public works employees shall respond to individual calls from citizens, check the wells and lift stations and check the park area.
8.6 FINAL PAY CHECK.  An employee who resigns shall receive a final pay check on the first regularly scheduled payday following the employee’s effective date of resignation.  Any employee who is dismissed shall receive a final paycheck by 5:00 p.m. on the fifth (5th) day following dismissal, and verification that all Town property has been returned to the Town.  Day one begins the day of dismissal and includes Saturday and Sunday.  In case of death, final salary and compensation for unused annual leave shall be paid to the employee’s named beneficiary, or if unnamed, to the employee’s estate. If an employee has Town property or equipment in his possession, his final paycheck shall be held until he has returned all Town property or equipment. Failure to return all Town property will result in a deduction from the employee’s final paycheck, and such other action as the Town may deem appropriate.
8.7 PERSONAL SAFETY EQUIPMENT AND REQUIRED UNIFORMS.  Employees in the Town’s Police Department and Public Works Department are required to wear clothing and/or uniforms prescribed by the Town.

With respect to the Public Works Department, after a new employee has successfully completed their probationary year of employment, an annual clothing and boot allowance for pants and boots will be budgeted by the Board of Trustees, and an account or accounts will be set up by the Administration at retail clothing and shoe stores to be agreed upon by the Public Works Department Supervisor.  The Public Works employees may purchase pants and shoes at the pre-designated stores by using a Purchase Order. The Public Works Supervisor can, at his discretion and with the approval of the Mayor, allow a probationary full-time employee to receive his shirts and clothing allowing after 6 months of service. Upon termination, the employee may keep the clothing and shoes, but must return all Town insignia or patches to the Department Director. Annually, employees will be allotted a purchase order amount of $600.00 to purchase 5-6 pairs of pants, 5-6 monogrammed shirts, 1 pair of steel toe boots, and 1 jacket. 
With respect to the Police Department, uniforms will be provided by the Town, as well as weapons and personal safety equipment and gear. After the initial uniform has been issued, Police Officers will be authorized an annual uniform allowance. The uniform allowance rate will be established by the Board of Trustees. Police Officers utilizing annual uniform allowance must obtain approval by the Chief of Police prior to purchase. The Department will purchase approved uniform items and track the remaining annual uniform allowance funds for each officer. Once the approved uniform allowance is spent, Police Officers will be responsible to pay for any necessary uniform items until the fund is replenished. 

Upon termination, the officer must return all uniforms, patches, jacket and all other items of likeness with the Town insignia, whether personal or town issued, to the Estancia Police Department, as well as all other Department issued personal safety equipment, gear, and weapons.
8.8 GRATUITIES.  All Town employees are prohibited from accepting gifts or other considerations from vendors given with the intent of modifying the employee’s performance of duties or encouraging the employees to make purchases from the vendor of supplies, equipment  or services. Employees will maintain the highest moral standards and any attempt to influence an employee’s performance by a vendor or other person will be reported to the Department Head and the Mayor.

8.9 PER DIEM AND MILEAGE.  All payments of per diem and mileage allowance to Town employees will be made pursuant to policies established by the State of New Mexico.  In no event will any mileage be paid for travel by a Town employee in connection with the employee’s regular job duties without the express written consent of the Department Head. To the extent possible, employees will use Town vehicles while conducting Town business or attending education seminars approved by the Town.  To the extent that the employee’s Department Head requires the employee to use his or her own vehicle mileage will be paid by the Town at the rate established by the State.  If a Town vehicle is available, but the employee chooses to take their own vehicle, the employee will not be reimbursed for mileage, without prior approval by the Mayor.

8.10 EDUCATIONAL INCENTIVE PROGRAM. Full time employees who have worked for the Town for a minimum of one year will be reimbursed up to $100.00 per credit of secondary education at a recognized four year or two year institution, if the coursework is towards a degree or certificate in a career field that will enhance the job skills of the employee.  The participating employee must obtain approval in advance from the Board of Trustees for the course in which the employee is enrolled, and will be reimbursed for the credits at the rate of three (3) credits per semester once the employee has provided evidence of obtaining a “C” grade or better in the course. 

SECTION 9.  LEAVE AND HOLIDAYS
9.1 AUTHORIZED LEAVE.  Leave is any authorized absence, with or without pay, during regularly scheduled work hours which is approved by the Department Head.  The Department Head is responsible for the maintenance and transmittal of leave records to Town Clerk.  If a Department Head is on authorized leave he/she will notify the Town Clerk’s office of his/her absence.
9.2 UNAUTHORIZED LEAVE.  Absence without approved leave is subject to disciplinary action, loss of pay and may be subject to termination.

9.3 HOLIDAYS. The Board of Trustees will set the holiday schedule for the Town by resolution, annually.


The following conditions will apply with respect to holidays and holiday pay:


A.
When a legal holiday observed by the Town falls on a work day, all employees (including part time employees who have worked for the Town for at least a year, and all full time employees), except temporary employees, will receive pay for the hours normally  worked on that particular day. Part-time employees who have worked for the Town for at least a year, and who are regularly scheduled to work on a holiday, shall receive holiday pay for that particular holiday.

B.
Temporary and part time employees who have worked for less than one year for the Town, are not entitled to holiday pay.


C.
When a holiday falls on a full-time employee’s day off, the employee’s holiday will be observed on the following work day, work load permitting as determined by the Department Head. This provision does not apply to part time employees who are entitled to holiday pay. 
D.
A holiday which falls during an employee’s paid leave will not be charged against the accrued leave but will be paid as a holiday.


E.
In order to receive pay for a designated legal holiday, employees must be in a work or paid leave status on their scheduled work day immediately preceding and following the holiday, or must have worked on the stated holiday.  An employee absent without leave on his scheduled work day before or after a holiday will not receive pay for that holiday.


F.
When a holiday falls on a Saturday, it will be observed on the preceding Friday, and if the holiday falls on Sunday, it will be observed on the following Monday.

G.
If a full-time employee is required to work on a holiday, the employee will be paid time and 1/2 for all hours worked plus holiday pay for the entire holiday. If a part time employee is required to work on a holiday, and he is eligible for holiday pay, he will receive his regular wages for the holiday. Work on a holiday must be approved by the Department Head in writing. 

For example, if Mr. Smith works 2 hours on a holiday, he will receive pay for the hours normally worked on that day plus time and ½ for the hours actually worked.  


H.
No employee on leave of absence without pay will receive holiday pay.


I.
Department Heads will make reasonable efforts to schedule holidays as time off for as many department employees as possible.

9.4  ANNUAL (VACATION) LEAVE WITH PAY.  All classified and qualified unclassified full-time Town employees accrue annual (vacation) leave from their first day of employment  according to the following schedule:
A.  Accrual Rates:

Hours per pay period
Accrual Rate per pay period

Years of Service


64



2.46



0 thru the third year of service


64



2.95



4th yr. - 5th yr. of service


64



3.68



6th yr. - 8th yr. of service


64



4.43



9th yr. - 11th yr. of service

64



4.92



12th year of service and beyond


72



2.77



0 thru the third year of service


72



3.32



4th yr. - 5th yr. of service


72



4.15



6th yr. - 8th yr. of service


72



4.99



9th yr. - 11th yr. of service


72



5.54



12th year of service and beyond


80



3.08



0 thru the third year of service


80



3.69



4th yr. - 5th yr. of service


80



4.62



6th yr. - 8th yr. of service


80



5.54



9th yr. - 11th yr. of service


80



6.15



12th year of service and beyond


B.
An employee does not accrue annual leave for any time worked in excess of forty hours per week.


C.
Annual leave cannot be taken by the employee until the employee completes six months of employment.


D.
Annual leave will not be granted in advance of accrual.


E.
Upon termination from Town employment, an employee will be paid for the employee’s unused accrued annual leave.  If the effective date of termination is before the end of the pay period, no leave will be credited for that pay period.


F.
An employee may take annual leave just before voluntary separation from Town employment.


G.
Annual leave should be requested and approved at least ten (10) days in advance, unless a shorter time is approved by the Department Head.  Reasonable effort will be made to accommodate the employee’s request, although approval will be subject to advance notification and the needs of the department.  If annual leave is requested by one or more employee(s) at the same time, and the department cannot afford to have more than one employee on annual leave, whoever submits a request first will be granted leave.



H.
A maximum of 240 hours of annual leave may be carried over from one calendar year to another.  It is the Department Head’s responsibility to schedule annual leave so that no more than 240 hours are carried over, unless the Board of Trustees agrees otherwise.


I.
Temporary employees and part-time employees do not accrue annual leave. 

9.5 SICK LEAVE.  

A.  Sick Leave with Pay.  Sick leave with pay is granted to a classified or qualified unclassified full-time employee for personal illness, pregnancy, or disability, or when an employee’s child or spouse, or parent requires the personal attention of the employee because of serious injury or illness.



1.
Full-time employees shall accrue eight hours of sick leave each month, from date of hire, which can be carried over from year to year up to a maximum of eight hundred (800) hours. For accruals beyond 800 hours the employee will be paid one-half of the regular hourly rate. 


2.
There will be no pay for sick leave upon resignation, lay-off, or involuntary dismissal.



3.
Temporary and part-time employees do not accrue sick leave.



4.
Any employee making a false claim or who refused to be examined by a physician may be terminated.





5.
Sick leave in excess of three (3) consecutive work days MAY require a certification of a licensed physician at the discretion of the employee’s supervisor or the Mayor.



6.
Planned use of sick leave to attend medical appointments must be requested from a Department Head as much in advance as possible.



7.
In the case of an extended illness, an employee may apply annual leave to sick leave after exhausting all available sick leave, with a written excuse from a doctor describing the anticipated length of the illness.


B.  Medical Examination.  The Town may request that an employee have a medical examination when it appears to the Department Head and the Mayor that the employee cannot perform the essential functions of the position, when a pattern of sick leave develops, or when an employee advises the Department Head that he cannot perform his job for medical reasons.  The Town will pay for the examination.  An employee who refuses to be examined by a physician designated by the Town will not receive sick leave pay or administrative leave with pay for the claimed period of absence and may be subject to disciplinary measures. The ‘fit for duty’ document or medical release executed by the physician will be based on the physician’s review of the employee’s job description to be provided by the Town.

C.  Reporting Sick Leave.  Sick leave shall be reported to the employee’s supervisor by the employee on a daily basis and as soon as possible but no later than one-half (½) hour after the beginning of the employee’s work shift unless the nature of the illness requires extended leave certified by the employee’s physician and of which the employee’s supervisor is notified.


D.  Sick Leave Abuse. Use of accrued sick leave for nonmedical problems or for repeated absences on Mondays and Fridays or for calling in sick for the purpose of extending scheduled annual leave or holiday time will be considered abuse of sick leave.  Employees abusing sick leave may be disciplined up to and including dismissal. A supervisor may require a physician’s certification of illness, whenever he reasonably suspects sick leave abuse. It is not necessary for suspected sick leave abuse to be at least two days in a row of use of sick leave. When the supervisor suspects sick leave abuse, because of a history or pattern of use of sick leave, that supervisor may require a physician’s certification of illness after one day of suspected sick leave abuse.


E.  Use of Sick Leave During Probationary Period.  Probationary employees accrue sick leave.  Use of sick leave shall be approved by the employee’s supervisor on a day-by-day basis during the probationary period.


F.  Donation of Leave Time.  A full-time regular employee may donate annual or compensatory time to another full-time employee only when the following conditions are met:



1.
The employee donating the time has enough time accrued.



2.
The employee receiving the time has exhausted all of their compensatory time, annual leave and sick leave.



3.
The employee receiving the time has to be on leave because of a health condition (either personal or immediate family), family emergency, or another valid reason approved by the Mayor and the Board of Trustees.
4.
An employee’s donation of sick leave will be determined based on the value of the hour donated to the employee making the donation.
9.6 EXTENDED MEDICAL LEAVE FOR PERSONAL OR FAMILY ILLNESS. All employees who have worked for the Town for at least 12 months, and who have worked for at least 1,250 hours during the 12 month period before the commencement of leave taken pursuant to this provision, are entitled to extended medical leave for personal or family illness. Eligible employees are entitled to a total of up to 12 workweeks of leave in a twelve month period for one or more of the following reasons:


--for the birth of a child and to care for the newborn child;


--for the placement with the employee of a child for adoption or foster care, and to care for the newly placed child;


--to care for an immediate family member (spouse, child, or parent – but not a parent ‘in-law’) with a serious health condition; and


--when the employee is unable to work because of a serious health condition.
“Serious medical condition,” as that term is used in this provision has the same meaning as that term utilized in the Federal Family Medical Leave Act, and any amendments thereto.  Any employee claiming that they need leave pursuant to this section because of their own serious medical condition or the serious medical condition of a spouse, child or parent may be required to provide certification by a health care provider regarding the serious medical condition, and will be given at least 15 calendar days to obtain the medical certification.
Employees who have accrued sick leave and/or annual leave must first apply those kinds of paid leave to their requested extended leave, and accrued sick leave and/or annual leave will be counted as part of the total twelve weeks to which an employee is entitled for extended leave in a twelve month period.

To the extent that the employee is receiving health care benefits, and having the Town deduct that employee’s premium portion out of that employee’s wages, the employee must make arrangements to pay the Town, on a monthly basis for the portion of the health insurance premium for which he is responsible.  The Town will pay its portion of the premium during the extended medical leave period. The Town’s obligation to continue health care coverage stops if the employee’s portion of the premium payment is more than 30 days late and the Town has given the employee written notice at least 15 day in advance advising that coverage will cease if payment is not received.

Upon return to work, the employee will be restored to his or her original job or to an equivalent position. Employees returning to work after utilizing extended medical leave must obtain a ‘fit for duty’ certification or medical release from a treating physician based upon that physician’s review of the employee’s job description to be provided by the Town. 
9.7 BEREAVEMENT LEAVE. In the event of the death of an employee’s spouse, parent, grandparent, child, grandchild, sibling or spouse’s like relations, the employee shall be entitled to forty (40) hours of paid bereavement leave upon approval of the Department Head and Town Clerk. 

9.8 ADMINISTRATIVE LEAVE WITH PAY. Administrative leave with pay may be recommended by a Department Head with the approval of the Mayor. 

9.9 ADMINISTRATIVE LEAVE FOR TRAINING, WITH PAY.  Leave with pay and travel pay may be recommended by the Department Head, with the approval of the Mayor and the Board of Trustees, to allow employees to attend training, workshops, and meetings of boards and commissions when the employee’s attendance is on the behalf of the Town and in the best interest of the Town.  Employees will also receive payment for per diem and all necessary and preapproved out-of-pocket expenses.  To the extent that the employee is required to use a personal vehicle for travel to and from the training program, the employee will be reimbursed for mileage at the state-approved rate.  

9.10 OCCUPATIONAL INJURY/WORKERS’ COMPENSATION.


A.  Workers’ Compensation.  Employees injured on the job or suffering from occupational diseases, as defined in the New Mexico Workers’ Compensation Statute, shall receive workers’ compensation benefits prescribed by state law.  An employee who is not certified to work full time may elect to continue group health coverage, with the employee paying the entire premium, during an unpaid leave of absence for which workers’ compensation is being paid for up to a period of twelve (12) weeks, provided however, all other eligibility requirements must continue to be met for the period of continuation coverage. 


B.  Reporting Procedure.  All work-related injuries requiring attention must be reported to the employee’s Department Head and the office of the Town Clerk immediately, but no later than within 24 hours of the incident.  A First Report of Injury form must be filed with the Town Clerk within thirty (30) days of the injury.  Failure to report a work-related injury to the Town Clerk within twenty four (24) hours of the incident will result in discipline, up to and including dismissal. Failure to report injuries within thirty (30) days, will be grounds for denial of the injury claim.  The report shall be signed by the employee and the employee’s Department Head.  In addition, the Department Head’s accident investigation report must be filed on the day following the day the Department Head receives the employee’s First Report of Injury form.  All injuries should be reported, however minor.


C.  Medical Procedure.  An employee who incurs a job-related injury/illness, should see the health care provider of his choice.  The Town may require the injured employee to seek consultation or treatment with another health care provider at a later time in accordance with the Worker’s Compensation Act. (See also, the Town’s Drug and Alcohol Free Policy, Section 7.7, et seq.)  Any employee refusing medical consultation or treatment will be disciplined up to and including termination, and the workers compensation claim may be denied.

D.  Return to Work.  An employee shall return to his former position or be reassigned to a comparable position if the employee’s physician certifies that the employee can return to work based on the physician’s review of the employee’s job description to be provided by the Town, within thirty days of the injury.  If an employee is unable to perform the essential functions of his job with reasonable accommodations, the employee may be terminated after thirty days.

E.  Modified Work Schedule.



1.
An employee returning from workers’ compensation disability may return to light duty or part-time work if an appropriate position is available as determined by the Department Head and the Mayor, and the employee’s physician certifies that the employee can return to a modified work schedule.


2.
Light duty is defined either as performing the same job as the employee held before the injury, or as performing the duties of another position for which the employee is qualified, for fewer than eight (8) hours each day or having reduced physical requirements for the full day or less than the full day, with the employee’s physician’s approval of the job requirements.


3.
The times, pay and conditions of light duty will be determined by the employee’s Department Head in conjunction with the Mayor.  All light duty assignments are temporary and will not exceed three (3) months.


F.  Reemployment of Town Employees Injured on the Job.  If the Town is hiring, a classified full-time or part-time employee who has received benefits pursuant to the Worker’s Compensation Statute and who was unable to return to work during the thirty day period during which the Town held the employee’s position open, may apply for his preinjury job, a modified job similar to the preinjury job, or any job that pays less than the preinjury job, provided that the employee is qualified for this job.  The Town will rehire the classified full-time or part-time employee provided that the employee’s treating health care provider certifies that the employee is fit to carry out the job without significant risk of reinjury. 

9.11 CIVIC DUTY LEAVE.  An employee shall be given necessary time off with pay for the following:


A.  Jury Duty.  Pay for jury duty shall be authorized only for those days that the employee is scheduled to work.  If excused by the court during a working day, the employee shall return to duty if at least one (1) hour of Town duty can be served in that work day.  If the employee does not return to work, the balance of the day will be charged to annual leave, compensatory time or leave without pay.



1. 
The employee must provide his supervisor with a copy of the summons for jury duty.



2.
Employees are expected to report to work for the hours before and after jury duty.



3.
Part-time and temporary employees do not receive pay for jury duty.


The employee seeking regular pay (and not compensatory time or vacation pay) for jury time must turn over to the Town all compensation received from the court for serving as a juror. 


B.  Court Appearance and Public Hearings/Meetings Time.  Full-time and part-time employees will be paid for court time and time spent at public hearings or meetings when required by Town duties or subpoenaed to appear before a court, personnel hearing officer, public body or Board of Trustees for the purpose of testifying in regard to Town matters, or when requested to attend such hearing or meeting by the employee’s Department Head or the Mayor.  If court appearance is not required by Town duties, the employee will not receive pay unless the employee uses accrued vacation or compensatory time. Town employees required to appear for after-work-hour Board of Trustee meetings or Planning Commission meetings shall accrue compensatory time for time required by the Department Head or Mayor, if the employee works over forty (40) hours in a week. 

C.  Voting.  For purposes of a national, state, or local election, an employee who is registered to vote will be paid time for voting unless the voting polls are open for three hours either before or after the employee’s regularly scheduled hours of work on voting day.  The employee’s supervisor may specify the time at which an employee can vote, and the time off will be no more than one hour.

9.12 MILITARY LEAVE FOR RESERVE OR NATIONAL GUARD DUTIES.


A.  Paid Military Leave for Reserve or National Guard Activities.   Military leave is granted for authorized reserve or National Guard activities for a maximum of fifteen (15) working days during a one-year period when they are ordered to active duty training with their units. To the extent that the employee on military leave is paid less than his normal Town wages while on leave, he will receive an amount from the Town necessary to make his total military and Town wages equal to his regular daily pay for each day that he is on leave up to a maximum of fifteen (15) days during a one-year period. . Employees wishing to receive their full Town wages in addition to any military pay that they receive must utilize other paid leave or compensatory time accumulated.  Employees returning to work following paid leave will be placed in their former positions.


B.  Unpaid Military Leave.  Employees voluntarily or involuntarily serving on active duty for more than fifteen (15) working days shall be placed on leave without pay.  The employee taking military leave will not first be required to exhaust annual leave. If the employee is covered by insurance benefits, the employee may opt to continue the coverage by paying the employee and employer portion of the premium.


C.  Employees Returning from Unpaid Military Leave.  Any employee who leaves a position he has held with the Town, other than a temporary position, to enter the armed forces of the United States, National Guard or organized Reserve, and who serves on active duty and is honorably discharged or released from active duty to complete his remaining service in a reserve component, and who is still qualified to perform the duties of the Town position previously held, shall be reemployed in such position or in a position of like seniority, status, and pay.  To be reemployed in such position, the employee must make application for reemployment within ninety (90) days after he is relieved from training or duty or within ninety (90) days of release from hospitalization which continued after honorable discharge for a period of not more than one (1) year.



1.
The returning employee will be deemed to have accrued seniority and length of service rights as though his employment with the Town had been continuous since the date of initial employment.



2.
The returning employee shall have all annual and sick leave accrued at the time of his departure for military services restored.

9.13 INCLEMENT WEATHER. At the Mayor’s discretion, in extreme inclement weather conditions, the Town offices may be closed, for a period of time designated by the Mayor.  To the extent public safety employees and road maintenance employees work during these hours, they will accrue overtime, which will be taken as compensatory time when possible.
SECTION 10.  EMPLOYEE DISCIPLINE

10.1 BASIS FOR EMPLOYEE DISCIPLINE


A.  Just Cause Discipline.  Disciplinary actions for full and part-time classified employees are based on just cause in order to promote the efficiency of the services rendered by the Town and the operation of its respective departments and offices.  Disciplinary actions will be consistent with governing laws, ordinances and regulations, and will be taken without regard to race, age, religion, color, national origin, sex, physical or mental disability or serious medical condition, or any nonmerit factor. No employee will be disciplined for refusing to perform an unlawful act.


B.  Definition of Just Cause.  Just cause is defined as any conduct, action or inaction arising from, or directly connected with the employee’s work which is inconsistent with the employee’s obligations to the Town and reflects the employee’s disregard of the Town’s interest.  Just cause includes, but is not limited to: inefficiency; incompetence; theft; misconduct; negligence; insubordination; violation of Town policy or procedure; unauthorized use of Town funds, property, facilities, and materials; repeated tardiness or excessive absenteeism; unsatisfactory performance; or conviction of a felony or misdemeanor involving moral turpitude as described in the Criminal Offender Employment Act, NMSA 1978, Sec. 28-2-1, et seq. (1996).


C.  Disciplinary Action.  Any Department Head may initiate disciplinary action against an employee pursuant to the Department Head’s authority and consistent with departmental policies and this Personnel Ordinance.  Copies of any documented disciplinary action must be furnished to the Mayor and to the Town Clerk for placement in the employee’s personnel file, with the signature of the recipient acknowledging receipt of the action.


D.  Consultation with the Mayor, Town Clerk and Town Attorney.  Dismissal, involuntary demotion, and suspensions require consultation with the Mayor, Town Clerk and the Town Attorney before implementation.  Whenever such consultation is not practical because of urgent circumstances, the employee should be placed on administrative leave with pay and the situation reviewed with the Mayor, Town Clerk and the Town Attorney as soon as practical.

10.2 PROGRESSIVE DISCIPLINE. A classified employee will be progressively disciplined whenever practical, and whenever it is in the Town’s best interest to do so.  Each case of inadequate performance or act of misconduct shall be judged individually.  All actions involving unsatisfactory work performance require progressive discipline to the extent that it is in the Town’s best interest to invest the time and effort to apply progressive discipline to the situation.  The step of corrective action used depends on the severity of the infraction, as generally defined below, and the employee’s previous work record.  Under certain circumstances, as described below, suspension without pay or dismissal may be the appropriate initial disciplinary action.

A.  Verbal Reprimand.  A verbal reprimand is used for minor infractions such as informing the employee that his actions, behavior or conduct needs to change.  Supervisors will keep written notations of verbal reprimands, but they will not be kept in the employee’s personnel file.  A verbal reprimand shall not be the subject of a formal grievance, but may be the subject of an informal grievance.  Causes of verbal reprimands include, but are not limited to:



1.
Substandard work performance including failure to complete assignments or failure to complete them timely, inaccurate or unprofessional appearing work product, interrupting other employees and keeping them from completing their work, excessive use of the telephone for personal business, loud and disruptive conduct, discourtesy to fellow employees or members of the public, and conducting personal business while on duty; or



2.
Tardiness or excessive absenteeism.


B.  Written Reprimand.  


1.
An employee will receive a written reprimand because the deficiency or infraction is of a greater degree than that for which a verbal reprimand may be appropriate or if a verbal reprimand was not an effective deterrent regarding the employee’s conduct.  Causes for written reprimands include, but are not limited to:




(a)
the causes listed above for verbal reprimands;




(b)
repeated absences or tardiness;




( c)
failure to follow supervisor’s or Department Head’s instructions;




(d)
failure to follow Town rules and procedures;




(e)
solicitation of citizens and other employees during working hours;




(f)
using the Town’s postage meter, copy machine, fax machine, computers, including use of the Internet, cell phones, or other Town equipment for personal business;




(g)
writing personal letters on Town letterhead and sending personal mail in Town envelopes;




(h)
using the Town’s tools or equipment for personal business; or



(i ) 
failure to follow chain of command.



2.
Department Heads may initiate written reprimands which will be provided to the Mayor for approval, and to the Town Clerk for placement in the employee’s personnel file after providing the employee with a copy of the statement. Written reprimands should refer to any previous related verbal reprimands and performance evaluations.  The employee will be asked to acknowledge having read the comments by signing the statement.  The employee’s signature indicates the employee read the statement, but does not necessarily indicate concurrence with its content. If the employee refuses to sign the statement, a witness must attest that the statement was presented to the employee.  The employee may respond with a written rebuttal, which will be placed in the employee’s personnel file.  The placement of a written reprimand in an employee’s file shall not be subject to the formal grievance procedure, but may be the subject of an informal grievance. Written reprimands should reference all related verbal responses thereto.

C.  Suspension Without Pay.  An employee may be suspended without pay for a single serious offense or for continued inadequate job performance or misconduct after previous attempt(s) to correct the conduct have failed, or for serious misconduct.  The employee’s supervisor must discuss the decision to suspend an employee with the Mayor and Town Attorney. Such suspension will not exceed ten (10) working days. A suspended employee may not apply accrued annual leave, compensatory time or sick leave to “cover” the suspended time without pay. Suspension is not a necessary step in progressive discipline, and it may be eliminated if circumstances warrant.  Suspension of a classified employee is subject to the formal grievance procedure.  Causes for suspensions include, but are not limited to:



1.
The causes listed for oral and written reprimands when the severity of the circumstances warrant or when the behavior is repeated;



2.
Continued instances of unsatisfactory performance as previously documented; or



3.
Negligent damage to property and/or injury to person(s), including the employee.


D.  Immediate Suspension.  In cases in which Town property, Town employees or citizens are at risk because of the employee’s actions, the employee, after approval of the Mayor (or Mayor Pro Tem if the Mayor cannot be reached), will be placed on administrative leave with pay while an investigation is conducted, the appropriate disciplinary action is contemplated, and the predisciplinary hearing is held and the decision regarding appropriate discipline is rendered. An immediate suspension is subject to the formal grievance procedure.

E.  Demotion.  An employee may be involuntarily demoted when the employee does not have the necessary ability to perform satisfactorily in the position presently held.  Demotion is not an appropriate disciplinary action for an employee who has a record of excessive absences or tardiness, and may not be appropriate for an employee who exhibits insubordination or other traits which demotion will not correct.  Demotion of a classified employee may be initiated by the Department Head with the approval of the Mayor and consultation with the Town Attorney and is subject to the formal grievance procedure.


F.  Dismissal.  Dismissal may be the final consequence when progressive discipline has failed to alter unacceptable behavior or performance, or when the employee has engaged in behavior of a very serious nature, which is unacceptable for a Town employee even though the employee has not been previously disciplined.  The employee’s Department Head must discuss the decision to recommend an employee for dismissal with the Mayor in consultation with the Town Attorney. Causes for dismissal with progressive discipline may include those items set forth in the lists above with respect to warnings, suspension or demotion.  Dismissal may be appropriate if progressive discipline does not lead to corrected behavior.  However, the severity of the infraction may dictate immediate dismissal, without progressive discipline.  Some other examples of causes for dismissal without progressive discipline include, but are not limited to:



1.
Theft;



2.
Conviction of a job-related felony and misdemeanor as described in the Criminal Offender Employment Act, NMSA 1978, Sec. 28-2-1, et seq.;



3.
Acts of negligence causing damage to persons or Town property;



4.
Falsification of information on the employee’s job application or other Town records;



5.
Manufacturing, distributing, dispensing, possessing or using controlled substances or alcohol on the job or reporting to work under the influence of an unlawful controlled substance or alcohol;



6.
Failure to meet the standards of the Town’s Drug and Alcohol Free Policy;



7.
Intentional abuse or destruction of Town equipment and/or property;



8.
Refusal to carry out reasonable orders from the supervisor or Department Head;



9.
Discriminating against or harassment of employees or citizens based on race, color, religion, national origin, sex, age, mental or physical disability or serious medical condition;



10.
Bringing unauthorized weapons onto Town property;



11.
Refusal or failure to comply with Town policy or state and federal regulations;



12.
Disruptive conduct interfering with the Town’s operation;



13.
Unauthorized use of Town property, facilities, equipment, materials, or other Town assets for personal use;



14.
Accepting gratuities; or



15.
Any other conduct deemed not to be in the best interest of the Town and its employees and citizens.


The above examples are typical of the types of infractions sometimes encountered, but are not inclusive of all situations which may arise warranting dismissal without progressive discipline.  The Town reserves the right to exercise judgment and render disciplinary action or dismissal as determined appropriate based on the circumstances of each case.  No employee will be disciplined for refusing to perform an unlawful act. Dismissals are subject to the formal grievance procedures set forth below.

SECTION 11.  GRIEVANCE PROCEDURES

11.1 FORMAL GRIEVANCE PROCEDURE.  The formal grievance procedure applies exclusively to the suspension, involuntary demotion, dismissal of classified employees, and involuntary transfers of classified employees when the probationary period for the new position is not waived.

A.  Written Notification.  The Department Head will present the classified employee with written notification of intent to suspend without pay, demote, or dismiss at least three (3) working days in advance of the proposed action. (“Notice of Contemplated Action”).  The Notice of Contemplated Action must explain the reasons for the proposed action; the employee’s right to a predisciplinary hearing; and contain the scheduled time and place of the predisciplinary hearing.  The notification shall be hand delivered to the employee and initialed by the employee or sent to

the employee via certified mail, return receipt requested. The Town Clerk will be provided with a copy for the employee’s personnel file.


B.  Procedure for Predisciplinary Hearings for Suspension Without Pay, Demotion, Dismissal, or Involuntary Transfers without Waiver of the Probationary Period.  If the employee chooses to formally grieve his suspension without pay, demotion, dismissal or involuntary transfer without waiver of the probationary period, the employee and the Town shall pursue a formal grievance according to the rules contained herein.



1.
Request for Predisciplinary Hearing.




(a)
Within three (3) working days of the receipt of the notice of contemplated action, the employee will notify the Town Clerk, in writing, indicating whether or not the employee will avail himself of a predisciplinary hearing with the Mayor. (If the Mayor is the subject of the grievance, the Mayor Pro Tem will fulfill the functions of the Mayor in the grievance procedure as enumerated below.) Failure to timely file a notice requesting a hearing constitutes waiver of the right to avail himself of the formal grievance process.  All deadlines set forth herein are to be construed strictly.



(b)
Upon receipt of the employee’s written statement indicating the request to participate in a predisciplinary hearing, the Town Clerk, in consultation with the Mayor, will confirm the scheduled time or set the time, place, and date of the predisciplinary hearing.  The employee and the employee’s supervisor must be advised of the scheduled predisciplinary hearing in writing. If the employee wishes to have an attorney present, at his own expense, at the predisciplinary hearing, he must include notice of this fact in his request for the predisciplinary hearing.



2.
Predisciplinary Hearing Procedure. The Mayor will meet with the employee, the employee’s representative (if the employee chooses to have a representative present - either an attorney or a fellow employee), and representatives of the employee’s department at the appointed time.  At the predisciplinary hearing, the employee will have the opportunity to respond to the proposed disciplinary action.  The hearing will be held within five (5) working days of the receipt of the request for the predisciplinary hearing by the Town, unless a continuation is mutually agreed upon by both parties in writing. Prior to the hearing,

the employee may either continue in his present position or be suspended with pay, at the Mayor’s discretion. The Town Attorney may be present at the Predisciplinary Hearing whether or not the employee chooses to have an attorney represent him at the hearing.  The Predisciplinary Hearing is not open to the public, nor will it be conducted as an “Open Meeting” as that term is defined in the Open Meetings Act.


3.
Predisciplinary Hearing Decision. The Mayor will issue a decision in writing within five (5) working days of the hearing.  The written decision shall include the time, date, and location of the meeting; persons present, and the determination.  The written decision shall be delivered directly to the employee (obtaining the employee’s signature of receipt of the decision) or be sent by certified mail, return receipt requested.  The employee has the right to appeal the Mayor’s decision to the Board of Trustees.



4.
Effect of the Decision. Disciplinary actions will become effective at the time at which the final decision is issued by the Mayor, regardless of whether the employee appeals the Mayor’s decision.

C.  Post-disciplinary Hearings/Appeals to the Board of Trustees.

         1.
Notice of Appeal. Within five (5) working days of receipt of the Mayor’s decision, the grievant must notify the Town Clerk of the intent to avail himself of a post-disciplinary hearing by sending a written request for a grievance hearing to the Town Clerk. Failure to timely appeal constitutes waiver of the right to appeal. All deadlines set forth herein are to be strictly construed.


2.
Post-disciplinary Hearing Scheduled. The post-disciplinary hearing must be held within thirty (30) days of the receipt of notification of intent to pursue a post-disciplinary hearing by the Town Clerk.  The parties must agree in writing to any postponement of the grievance hearing beyond the thirty (30) days.  At this hearing, the parties shall have an opportunity to present witnesses and physical evidence and cross examine each party’s witnesses before the Board of Trustees.  The parties, at their own expense, may have legal counsel represent them.


D.  Procedures for Post-Disciplinary Hearings.



1.
The Board of Trustees will determine the date, time, and location of the post-disciplinary hearing and grant continuances agreed to by both parties.  The hearing will be conducted at a time and place which is mutually convenient to all parties.  Requests for continuances of hearings shall be made in writing to the Town Clerk with a copy to the opposing party at least three (3) working days before the scheduled hearing, absent extenuating circumstances.


2.
The formal adjudicatory process of the post-disciplinary hearing at which evidence is offered and heard shall be conducted as an open meeting with notice given to the public pursuant to the New Mexico Open Meetings Act.



3.
The Board of Trustees shall:


(a)
determine the order of agenda items,




(b)
rule on procedural and substantive issues relating to the hearing,




( c)
determine the admissibility of evidence and testimony, all of which must have a direct bearing on the issue considered by the Board of Trustees according to the evidentiary standard for administrative agencies.  The New Mexico Rules of Evidence will be liberally interpreted and applied.




(d)
issue written findings and conclusions of law.



4.
The following persons are required to be present at all formal personnel hearings: the grievant, grievant’s representative (if any), and the department’s designated representative.



5.
The parties will stipulate to the facts and issues to the greatest extent possible prior to the hearing, and a written stipulation will be submitted to the Board of Trustees and incorporated in the findings of fact and conclusions of law.



6.
Prior to the formal hearing, the parties will prepare copies of all exhibits and evidence which are expected to be presented.  At least five (5) days before the hearing, the parties will exchange a set of intended exhibits.  The parties shall stipulate to the exhibits to the extent possible and bring to the hearing adequate copies for the Board of Trustees and opposing party.



7.
At least five (5) working days before the formal hearing, all parties must submit to the Board of Trustees and to the opposing party, a statement identifying the issues to be heard, a witness list, and a complete list of documents to be admitted as evidence.

 
8.
Witnesses in formal grievance hearings are not admitted into the hearing room until called upon to testify, except those who are required to be present pursuant to Section 11.1(D)(4), above.



9.
Notice of hearing will be sent by certified mail to the grievant and the grievant’s attorney, if applicable, and postmarked at least fifteen (15) calendar days before the scheduled hearing.  Copies of the hearing notice shall be sent concurrently to all relevant parties.



10.
All formal hearings will be recorded by audio tape.  To the extent that it becomes necessary to prepare a written transcript of the proceedings, the person initiating the request will pay for the transcript and have it transcribed by a certified court reporter.



11.
The Town may have legal representation at the formal hearing, even if the grievant chooses not to be represented by legal counsel.



12.
If an attorney is retained to represent and advocate on behalf of the Department Head in presenting the department’s position supporting the discipline, and the Board of Trustees deems it necessary, separate counsel may be retained to provide legal advice and assistance to the Board of Trustees in its capacity as adjudicator, and for the purposes of assisting the Board of Trustees in preparing findings and conclusions. The Town’s general counsel may serve in either capacity, but not in both.


E.  Presentation Order.



1.
Mayor’s Role.  If the Mayor is to be a witness, the Mayor Pro Tem will conduct the meeting.  If the mayor is not a witness he will conduct the meeting. The Mayor will not vote in the proceedings, under any circumstances.


2.
Opening Statement of Issues. The Town will present its statement of issues, followed by the grievant.




(a)
Town’s presentation: The Town bears the burden of proof with respect to the disciplinary action.  Witnesses for the Town, all of whom will offer sworn testimony, may be called and questioned on their involvement in or personal knowledge of, the issues. The Mayor may be called upon to be a witness for the Town.  Following each witness’ testimony, the grievant will have the opportunity to cross examine the witness.  The Board of Trustees members will then have the opportunity to question the witness on matters related only to the witness’ direct testimony.  Follow-up or redirect questioning will be allowed at the discretion of the Board of Trustees.




(b)
Grievant’s presentation: Witnesses for the grievant, all of whom will offer sworn testimony, may be called and questioned on their involvement in or personal knowledge of, the issues.  Following each witness’ testimony, the Town department’s representative will have the opportunity to cross examine the witness.  The Board of Trustees will then have the opportunity to question the witness on matters relating to the witness’ testimony.  Follow-up or redirect questioning will be allowed at the discretion of the Board of Trustees.



3.
Rebuttal testimony. Following presentation of the grievant’s position, the Town may offer rebuttal testimony.  Such testimony shall be brief and shall address only the issues brought forth in the grievant’s presentation, intended to rebut that testimony.



4.
Closing Statements. The Town’s closing statement shall be presented followed by that of the grievant.  These statements shall not exceed ten (10) minutes without the permission of the Board of Trustees, and at a minimum, shall contain a request for the desired outcome.  The Town will have the opportunity to make a final statement, not to exceed five (5) minutes, and which shall be limited to issues brought forth in the      grievant’s closing statement.


F.  Board of Trustees’ Decision.  In accordance with the exemption provisions in the Open Meetings Act, NMSA, Sec. 10-15-1(H)(3)(2008), the Board of Trustees will deliberate in executive session, in private. The Board may be represented by counsel in its deliberations, but no person other than the Mayor (as long as he was not a witness called by either side), the other Board members, and counsel for the Board, will be allowed to attend the deliberations. There will be no recordation of the deliberations.  In open session, in accordance with the Open Meetings Act, the Board of Trustees will render their decision by voting to uphold the Mayor’s decision or overrule the Mayor’s decision. The Board of Trustees will prepare written findings and conclusions and submit them to the parties within fifteen (15) calendar days from the date of the hearing. Either the Mayor or the Mayor Pro Tem (whoever moderates the hearing), will appoint a Trustee representing the majority view to take the lead in drafting findings and conclusions for approval by the majority of the Board.  The Board of Trustees may uphold, modify, or reverse the decision of the Mayor, and may reinstate the employee and award only back pay and benefits. If there are an even number of eligible Board votes, a tie  will be considered a ruling in favor of the employee.  The decision of the Board of Trustees is binding and subject to review by petition for writ of certiorari by either party to the Seventh Judicial District Court of the State of New Mexico, within the time prescribed by the New Mexico statutes.  The record of the proceedings will be retained by the Town Clerk’s office or by the certified court reporter if a court reporter recorded the proceedings for a period of not less than one (1) year from the hearing date, along with all of the physical evidence admitted by the Board of Trustees.  The verbal record shall be transcribed only in the case of appeal to the district court by one of the respective parties.

11.2 INFORMAL GRIEVANCES.  The purpose of informal grievance procedures is to provide employees (including unclassified employees), in an atmosphere of courtesy and cooperation, an equitable procedure for problem solving, or for addressing complaints which may affect the employee in the course of his employment with the Town.  When applicable, the informal grievance procedure allows employees to voice complaints concerning alleged improper actions of supervisors, co-workers, or management.  The informal grievance procedure does not apply to suspensions, demotions, terminations, and involuntary transfers where the probationary period is not waived. Nor does it apply to claims of  discrimination or sexual harassment, as such claims have their own processes for resolution (See, Section 7.5(D)). The informal grievance process may be utilized to express concerns and seek redress regarding verbal or written reprimands, performance evaluations, and disputes among co-workers.

A.  Step One — Meeting with the Department Head.


1.      The employee is required to contact his/her Department Head in writing, requesting a meeting to discuss his informal grievance.  A copy of the request should be transmitted by the Department head to the Town Clerk for the employee’s personnel file. This contact should occur within five (5) days of the incident or action being grieved to discuss the subject of the grievance.



2.
The Department Head must hold a meeting with the employee within three (3) working days of receipt of the employee’s request for grievance to discuss the informal grievance with the employee.



3.
Within three (3) working days of the completion of the meeting, the Department Head will provide the employee with a written decision. A copy of the written decision will be provided to the Town Clerk for the employee’s personnel file.



4.
Step one may be skipped if the subject of the grievance is the Department Head.




B.  Step Two — Meeting with Mayor.



1.
The employee may appeal the decision of the Department Head to the Mayor by submitting a written request to the Mayor, a copy of which should go to the Town Clerk for the employee’s personnel file. The written appeal must be submitted in writing within three (3) working days of the receipt of the Department Head’s written decision.


2.
The employee and the Department Head will meet with the Mayor to discuss the grievance within five (5) working days of receipt of the written request. (If the grievance directly involves the Mayor, the Mayor Pro-Tem may take the place of the Mayor in this step.)  Within five (5) working days of the meeting, the Mayor (or the Mayor Pro Tem if applicable) will advise the employee of his decision in writing.  The Mayor’s (or the Mayor Pro Tem’s) decision will be final, and is not appealable.

C.  Retaliation Prohibited. Employees seeking to utilize either the formal or informal grievance procedures will not be subjected to retaliation.  Any such retaliation may subject the employee or employees retaliating to discipline up to and including termination.

11.3 CONDITIONS OR ACTIONS NOT GRIEVABLE.  The following are not grievable  pursuant to either the formal or informal grievance procedures set forth in Sections 11.1 or 11.2:

A.  Employee complaints of discrimination or harassment based on race, color, religion sex, age, national origin, physical or mental disability or serious medical condition.  These should be reported directly to the Town Clerk and Mayor who will investigate and resolve in compliance with Section 7.5, above.


B.  Matters where the Town is without authority to act or does not have the ability to provide a remedy.


C.  Dismissal of probationary employees prior to the expiration of their probationary period.


D.  Release of temporary or emergency-hire employees prior to or at the end of their anticipated employment period.


E.  Discipline or dismissal of appointed employees at any point during their employment with the Town.


F.  Transfers (where the probationary period is waived), temporary assignments in which salary is not adversely affected, removal from temporary assignments, and promotions.

SECTION 12.  MISCELLANEOUS

12.1 DESIGNATED WORK AREAS.  All employees are to be at their designated work areas on time and ready to work.  They shall work until the scheduled quitting time, unless permission of the supervisor has been obtained for different work hours.  Employees shall not litter work areas and will keep them neat and clean.  All documents of a confidential or sensitive nature will be cleared off the employee’s desk when they are not being utilized and will be kept in a secure location.
12.2 PERSONAL BUSINESS.  Personal business shall not be conducted during work hours.  Personal telephone calls shall be kept to a minimum and may be utilized for family emergencies or scheduling of personal appointments that cannot be scheduled after hours, or to check quickly on the status of minor children. Use of Town computers for personal business is forbidden.
12.3 NO PRIVACY EXPECTATION.  Employees working on Town property or utilizing Town vehicles or equipment shall have no expectation of privacy. Computers, desks, files, work spaces and vehicles may all be subjected to searches by Department Heads on a random basis without any stated purpose, and at any time.
12.4 SAFETY.  The Town is committed to having all work conducted in a safe manner.  All safety precautions shall be followed, including the use of seatbelts while driving Town vehicles, and the use of all prescribed safety equipment where Department rules (written or verbal) so dictate. Employees driving Town vehicles or equipment will not speak on cell phones unless utilizing non-hand-held devices, and no employees will text message while driving.  All motor vehicle accidents, or accidents however minor involving damage (even slight) to Town equipment or property, must be reported to the Town Clerk. Employees working in the pool area will leave their cell phones in the pool office and will not talk on their cell phones in the pool area whether on duty or on break.
12.5 TOWN PROPERTY.  Employees shall not misuse Town property, equipment, vehicles, records, or other material in their care, custody, or control, or remove Town property, equipment, vehicles, or records or other material from the premises of the Town unless permission has been given by the Department Head.  Employees shall not use Town property,  equipment, computers, cell phones, vehicles or records for personal use.
12.6. TOWN VEHICLES. No Town vehicle will be used for personal business. Personnel from other governmental agencies may be passengers in Town vehicles if partaking in official business. Town vehicles will be kept at an officially designated location, except for the police officer “on-call”, maintenance employee on “stand-by” or “on-call”. Town vehicles will not be driven by anyone other than Town Employees. No family member or friend will be allowed to ride with an employee in a Town-owned vehicle. Smoking is prohibited in all Town-owned vehicles. 
12.7 DRESS AND APPEARANCE.  Employees are constantly in the public eye; consequently, it is important that the employees present the best possible image to the public.  Employees should always be clean and neatly dressed in clothing suitable for their work assignments. The Department Head may send an employee home to conform the employee’s dress or hygiene to this policy. If an employee is sent home to change, the employee will not be paid for the time away from his/her normal place of work.
12.8 PERSONNEL FILES.  Subsequent to hiring, a separate file will be maintained for each employee.  Personnel files will be kept in the Clerk’s Office.  It is the responsibility of each Department Head and the employee to ensure that the records of the employee are completed and up-to-date. A separate file for personal medical information will be maintained for each employee, to be maintained in the Clerk’s Office in a secure location, and will not be available for inspection except to those prescribed and allowed by the Americans with Disabilities Act.
12.9 INSPECTION OF PERSONNEL FILES.  Personnel files are subject to the New Mexico Public Records Act, NMSA 1978, Sec. 14-2-1 (2007), and are open for public inspection, except for records pertaining to physical or mental examinations and medical treatment of persons confined to any institution, letters of reference concerning employment, licensing, or permits, or letters or memoranda which are matters of opinion, including performance evaluations, in personnel files.  Any employee wanting to review his personnel file may do so by making arrangements with the Town Clerk.  Employees are not permitted to release any private information concerning any current or former employees of the Town, verbally or in writing.  All requests for information concerning employees are to be directed to the Town Clerk or Mayor.
12.10 GOSSIP, SLANDER OR DEFAMATION OF CHARACTER. Employees are prohibited from discussing information of a private nature concerning any employees or customers either during working hours or nonworking hours.

12.11 INVENTORY LIST.  An inventory list will be maintained by each Department Head accurately cataloging Town equipment issued to each employee in the Department.  This list must be maintained on a current basis.  When Town equipment is returned or issued, the inventory list for that employee must be revised. A copy of the inventory list must be placed in the employee personnel file maintained by the Town Clerk. Upon termination or resignation, all Town equipment must be returned to the Town prior to issuance of the last paycheck. Any inventory or equipment unaccounted for will be valued and that amount will be deducted from the employee’s paycheck.

12.12 ADDITIONAL RULES.  Employees shall obey all additional rules, directives, and requests stated verbally or in writing by their supervisors, their Department Heads, or the Mayor.  Employees are required to follow all standards, rules, procedures and policies that are similar or 

normally expected in the workplace, not inconsistent with the rules set forth in this Personnel Ordinance.


THE RECODIFICATION OF THIS PERSONNEL ORDINANCE, INCLUSIVE OF ALL AMENDMENTS TO DATE WAS PASSED, APPROVED, AND ADOPTED, THIS 8th Day of September 2020. IT SUPERSEDES THE PERSONNEL ORDINANCE ADOPTED ON MAY 18, 2009, AND ALL AMENDMENTS THERETO, AND BECOMES EFFECTIVE FIVE (5) DAYS AFTER PUBLICATION.






TOWN OF ESTANCIA 






By: ______________________








Runnel Riley , Mayor

Attest:

______________________

Amanda Gallegos , Town Clerk






